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Executive Summary 
Federal environmental impact assessment has changed dramatically over the past decade. In August 2019 
Canada enacted a new Impact Assessment Act (IAA),1 replacing the Canadian Environmental Assessment 
Act, 2012 (CEAA 2012),2 which in turn had displaced a decades-old federal environmental assessment 
(EA) process. These shifts have significant implications for First Nations in exercising their rights and 
authority and engaging in federal impact assessment (IA). This backgrounder describes the history of 
federal EA in Canada, followed by a comparison of the IAA against CEAA 2012. It concludes with a 
description of key requirements for the IAA to be implemented in a manner that respects and upholds 
Indigenous rights and authority and achieves its objective of promoting sustainability.   

Federal EA has been required of projects and activities for nearly 50 years. It was first introduced as a 
Cabinet Directive, the Environmental Assessment and Review Process in 1973, and further formalized 
when it was renamed the Environmental Assessment and Review Process Guidelines Order a decade 
later. In 1992, Parliament enacted its first EA legislation, the Canadian Environmental Assessment Act 
(CEAA). Each of these processes triggered EAs of undertakings with potential to affect the environment 
and for which the federal government had decision-making responsibility, such as issuance of a regulatory 
permit or authorization. Each required responsible authorities to assess projects’ environmental effects, 
including the health, socio-economic or cultural effects of environmental changes. The processes were 
based on “self-assessment,” wherein the federal department with primary decision-making authority was 
the responsible authority for the EA. Each process also provided for screening and review panel-level 
assessments, while CEAA introduced further “comprehensive study” level of assessment for certain 
projects.  

CEAA 2012 overhauled the practice of federal EA in Canada. It did away with screening-level assessments, 
reducing the number of federal EAs from several thousand to roughly two dozen per year, and eliminated 
self-assessment, making the Canadian Environmental Assessment Agency the main authority for EAs.3 
The IAA has maintained the “project list” approach, only requiring assessments of projects designated in a 
list set out in regulations, or by order of the Minister. Only the “worst of the worst” projects have been 
designated in the regulations, and in the first 16 months of its implementation only three projects had 
been triggered in BC. On First Nations rights and authority the IAA fares marginally better than CEAA 
2012, requiring that assessments consider impacts on Indigenous rights and title, as well as Indigenous 
knowledge. However, while the IAA explicitly allows for cooperation with or substitution to Indigenous 
authorities, it does not recognize First Nations’ inherent authority, instead requiring them to jump 
through procedural hoops before they can be recognized as jurisdictions for the purposes of the Act.  

The IAA broadens the scope of what can be considered in an assessment, requiring IAs to consider all 
positive and negative environmental, social, economic and health effects, as well as sustainability, 
Canada’s environmental obligations and climate commitments, and gender-based analysis-plus. It also 
introduces a planning phase prior to the assessment, aimed at better coordination, earlier engagement 
and tailoring of the assessment. Like CEAA 2012, it vests authority over IAs with the Impact Assessment 

                                                            
1 SC 2019, c 28, s 1 [IAA]. 
2 SC 2012, c 19, s 52 [CEAA 2012]. 
3 Concentration of EA authority in the Agency began in 2010 through an amendment to CEAA that placed the Agency in charge of 
all comprehensive studies, other than those for projects regulated by the Canadian Nuclear Safety Commission or National 
Energy Board. 
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Agency of Canada (Agency) and federal regulators like the Canadian Energy Regulator (CER, formerly the 
National Energy Board), although it gives greater control over projects like pipelines to the Agency. It also 
retains the option to substitute the EA processes of other jurisdictions for federal assessments.  

The IAA imposes mandatory timelines, with the option of Ministerial or Governor-in-Council time 
extensions, and in some cases suspension by the Agency. Importantly, it changes the final decision from a 
determination of whether the project will result in significant adverse environmental effects and if so, 
whether those effects are justified, to a determination of whether the project’s adverse federal effects 
are in the public interest. This decision must be made in light of the project’s implications on 
sustainability and federal environmental obligations and climate commitments, impacts on Indigenous 
rights, the significance of federal effects and any mitigation measures. Finally, the Act introduces new 
powers to trigger regional and strategic assessments. 

Effective implementation of the IAA will be crucial for its ability to live up to its purposes. As the Act is still 
new (at the time of writing, only three projects have completed the planning phase and none had entered 
into the impact assessment phase) there is an opportunity to help shape the policies, guidance and 
regulations being developed and updated under it, the federal approach to cooperation and engagement, 
and the design of assessments so they meet First Nations’ needs. The first few years of the IAA’s 
implementation should afford opportunities to course-correct on any issues, and learn from past and 
ongoing experience. Key issues that will need careful attention in IAA implementation are: 

1. Indigenous authority and engagement. Regulations that would allow First Nations to be 
recognized as jurisdictions for the purposes of the IAA are currently still under development, 
although Nations that are “participating Indigenous nations” under the BC Environmental 
Assessment Act may already be considered jurisdictions under the IAA. Early engagement and 
cooperation with First Nations will be critical to the IAA’s success.  

2. Funding. The Agency’s Indigenous engagement funding envelope has expanded under the IAA 
and it has introduced an Indigenous Capacity Support Program to provide Indigenous nations 
with capacity funding not tied to impact assessments. Each of these funding programs will need 
to be flexible and meet First Nations’ needs. 

3. The planning phase. This phase is new to IA in Canada. Its short and rigid 180-day timeline will 
make achieving its several objectives difficult.  

4. Substitution and cooperation. While BC and Canada failed to enter into a tripartite agreement 
with BC First Nations, opportunities still exist for Indigenous-led assessments. 

5. Sustainability and decision-making. There is currently no guidance on how the Agency or review 
panels will determine a project’s contribution to sustainability, or how decision-makers will 
determine if a project is in the public interest.  

6. Climate. Similarly, there is currently no federal framework for determining the extent to which a 
project helps or hinders Canada’s ability to meet its climate commitments and targets, 
perpetuating the risk that climate-intensive projects continue to be approved. 

7. Regional and strategic assessments. While the new powers to trigger regional and strategic 
assessments are welcome, early indications point to a need for a considerable course-correction 
in order for them to enhance sustainability and reconciliation.  



3 

History of Federal EA in Canada 
First required of federal departments in 1973,4 EA has been informing federal environmental decision-
making for over four decades. It emerged in response to a growing awareness in the 1960s that the 
prevailing fragmented approach to proposed projects was inadequate for addressing comprehensively 
their potential impacts.5 The first federal EA initiative, the Environmental Assessment and Review Process 
(EARP), was a federal policy initiative supported by the Federal Environmental Assessment Review Office.6 
In 1984, the Governor in Council issued the Environmental Assessment and Review Process Guidelines 
Order (EARPGO)7 under the authority of the Government Organization Act,8 making the EA process a legal 
requirement.  

As planning processes, the EARP and EARPGO were designed to address the potential environmental 
effects of proposals and any resulting changes that those effects may have on socio-economic 
conditions.9 “Proposals” included any “initiative, undertaking or activity for which the Government of 
Canada has a decision-making responsibility” and that “may have an environmental effect on an area of 
federal responsibility.”10 They also required assessments of undertakings with a federal proponent,11 that 
would receive federal financial assistance,12 or that were located on federal lands.13 Primarily about 
informing decisions, the EARPGO allowed for the alteration or abandonment of projects where 
unacceptable effects could not be mitigated or avoided.14 

In 1992, the federal Parliament enacted the Canadian Environmental Assessment Act (CEAA),15 
entrenching EA processes in legislation for the first time. CEAA’s two main purposes were to minimize or 
avoid adverse environmental effects, and to incorporate environmental factors into federal decision-
making.16 As with the EARPGO, federal involvement was the entry-point to an assessment: CEAA required 
assessments for projects and activities that required a federal approval, occurred on federal lands, 
received federal funding or had a federal proponent.17 Once an assessment was triggered in one of these 
ways, the authority had to consider any environmental effects of the project, including the health, socio-

                                                            
4 Federal Environmental Assessment Review Office (FEARO), “The Federal Environmental Assessment and Review Process 
(Minister of Supply and Services Canada, 1987) at 3.  
5 Mark Winfield, “Decision-Making, Governance and Sustainability” (2016) 29 J Envtl L & Prac 129 at 133. 
6 William A. Tilleman, “Environmental Assessment” in Environmental Law and Policy, 3rd edition, Elaine Hughes, Alastair R. Lucas 
and William A. Tilleman eds (Toronto; Emond Montgomery Publications Limited, 2003) 215 at 217. 
7 SOR/84-467 [EARPGO]. 
8 FEARO, supra note 1 at 3; Tilleman, supra note 3 at 217. 
9 FEARO, ibid at 1. 
10 EARPGO, supra note 7, ss 2, 6(b). 
11 Ibid, s 6(a). 
12 Ibid, s 6(c). 
13 Ibid, s 6(d). 
14 FEARO, supra note 8 at 1. 
15 SC 1992, c 37 [CEAA]. 
16 Canadian Environmental Assessment Agency, Canadian Environmental Assessment Act: An Overview (Canada, 2003, updated 
2011) at 3; CEAA, ibid, s 4(1). 
17 CEAA, supra note 15, s 5(1). 
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economic or cultural effects of any environmental changes.18 As with EARPGO, a decision could result in 
an approval, an approval with conditions, or a rejection of the proposal.19 

Federal EA underwent a significant transformation in 2012 with the passage of CEAA 2012. That Act 
shifted from the triggering approach described above to a project-listing approach, which only required 
projects to undergo assessment if they were described in regulations, occurred on federal lands or were 
designated by the Minister. It also narrowed the factors that could be considered to only the biophysical 
effects of a project that were within federal jurisdiction, eliminated the consideration of alternatives and 
did away with screening-level assessments, resulting in a drop from up to 5,000 EAs per year to only 20-
30 per year.20 As a result of these changes, federal EA was no longer a comprehensive process for looking 
at the full range of potential integrated and cumulative effects of a proposal; it was a restricted regulatory 
tool for looking exclusively at the narrow effects falling under the federal Parliament’s regulatory and 
constitutional authority.21  

The IAA, which came into force on August 28, 2019, is the latest stage in the evolution of federal 
assessment. The remainder of this backgrounder will compare the IAA with CEAA 2012, and identify key 
issues and opportunities to be addressed through its implementation. In accordance with the terminology 
used under the previous and current legislation, it uses EA when referring to assessments under CEAA 
2012, and IA when referring to assessments under the IAA.  

It should be noted that Alberta has launched a constitutional challenge (or reference case) to the IAA in 
the Alberta Court of Appeal, arguing that the Act exceeds federal authority and that provincial authority 
to manage natural resources cannot be interfered with by federal assessment and decision-making.22 The 
IAA reference is scheduled to be heard the week of February 22, 2021. 

The IAA vs CEAA 2012 
First Nations rights and authority 
The IAA expands on the list of Indigenous-related matters that must be considered in assessments. CEAA 
2012 was narrowly focused on biophysical environmental effects within federal jurisdiction, which it 
defined as including the impacts that those environmental effects might have on Indigenous peoples’ 
health and socio-economic conditions, physical and cultural heritage, current use of lands and resources 
for traditional purposes, and structures, sites and things of historical, archaeological, paleontological or 
architectural significance.23  

The IAA broadens what the federal government considers to be within its power to assess, including all 
changes to Indigenous peoples’ health, social or economic conditions, not just those changes caused by 

                                                            
18 Ibid, ss 2(1), 16(1). 
19 Ibid, ss 23, 37(1). 
20 Ibid, ss 2, 14(2), 19(1). 
21 Robert B. Gibson, “In full retreat: the Canadian government’s new environmental assessment law undoes decades of progress” 
(2012) 30 Impact Assess Proj Apprais 179 at 182; Meinhard Doelle, “CEAA 2012: The End of Federal EA as We Know It?” (2012) 
24 J Envtl L & Prac 1 at 4. 
22 Attorney General (Alberta) v Attorney General (Canada), Calgary Appeal No 1901-0276AC, Factum of the Attorney General of 
Alberta, paras 122-26. 
23 CEAA, supra note 15, s 5(1)(c). 
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environmental effects.24 Additionally, it requires authorities to consider impacts on Indigenous rights at 
various stages: when determining whether an IA is required; when determining whether to appoint a 
review panel; during the assessment phase; and when deciding whether the project’s impacts are in the 
public interest.25 It permits the Minister to consider impacts on Indigenous rights when deciding whether 
to designate a project for assessment, and requires the federal government, Minister, Agency and federal 
authorities to “exercise their powers in a manner that… respects the Government’s commitments with 
respect to the rights of the Indigenous peoples of Canada.”26 

Whereas CEAA 2012 permitted – but did not require – EAs to consider “community knowledge and 
Aboriginal traditional knowledge,”27 the IAA makes consideration of Indigenous knowledge mandatory, 
states that a purpose of the Act is to ensure IAs take into consideration Indigenous knowledge, and 
requires assessment authorities to demonstrate how they considered Indigenous knowledge in their 
reports.28 It also provides for Indigenous knowledge to be provided in confidence.29  

A purpose of CEAA 2012 was to “promote communication and cooperation with aboriginal peoples with 
respect to environmental assessments,”30 but otherwise it was silent on Indigenous rights and authority. 
While the IAA does not recognize or respect the inherent jurisdiction of First Nations, unlike CEAA 2012 it 
does include mechanisms for collaborating with Indigenous authorities. For a First Nation to be 
recognized as a jurisdiction for the purposes of the IAA, however, one of the following criteria must be 
met: 

• the First Nation, or any related body such as a co-management body, has powers, duties or 
functions related to an assessment under a land claim agreement, 

• the First Nation is recognized under another federal or provincial statute as having powers, duties 
or functions related to an assessment, or 

• the First Nation has entered into an agreement with the Minister of Environment and Climate 
Change that recognizes the nation as a jurisdiction.31  

The Minister may only enter into such an agreement with a First Nation once the Governor in Council 
(federal Cabinet) has made regulations under the IAA authorizing the Minister to do so.32 Those 
Indigenous Cooperation Regulations are on the Agency’s forward regulatory plan but to date have not yet 
been made.33 

However, BC First Nations may be recognized as jurisdictions under the IAA if they are “participating 
Indigenous nations” in a BC EA. The IAA defines “jurisdiction” as including Indigenous governing bodies 
with powers, duties or functions in relation to an assessment of a designated project under a provincial 

                                                            
24 IAA, supra note 1, s 2 “effects within federal jurisdiction” (d), 114(1)(c). 
25 Ibid, ss 16(2)(c), 22(1)(c), 36(2), 63(d). 
26 Ibid, ss 9(2), 6(2). 
27 CEAA 2012, supra note 2, s 19(3). 
28 IAA, supra note 1, ss 22(1)(g), 6(1)(j), 28(3.1), 33(2.1), 51(d)(ii.1). 
29 Ibid, s 119(1). 
30 CEAA 2012, supra note 2, s 4(1)(d). 
31 Ibid, ss 2 “jurisdiction” s 2(e)-(g). 
32 Ibid, ss 109(e), 114(1)(d)-(e). 
33 Government of Canada, “Impact Assessment Agency of Canada Forward Regulatory Plan 2020-2022,” online: 
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/forward-regulatory-plan/impact-assessment-
agency-of-canada-forward-regulatory-plan-2020-2022/forward-regulatory-plan-2020-2022.html#tag2.  

https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/forward-regulatory-plan/impact-assessment-agency-of-canada-forward-regulatory-plan-2020-2022/forward-regulatory-plan-2020-2022.html#tag2
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/forward-regulatory-plan/impact-assessment-agency-of-canada-forward-regulatory-plan-2020-2022/forward-regulatory-plan-2020-2022.html#tag2
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EA law.34 The BC Environmental Assessment Act recognizes a First Nation’s power to require an 
Indigenous-led assessment of impacts on its Nation and on its section 35 rights.35 It also requires BC to 
seek consensus with participating Indigenous nations and provides formal opportunities for First Nations 
to give notice as to whether or not they are providing their consent, which can be interpreted as 
“functions” for the purposes of the IAA. As a result, a “participating Indigenous nations” in BC EAs likely 
falls within the definition of “jurisdiction” under the Impact Assessment Act. 

Canada and BC have entered into a cooperation agreement for impact assessments.36 Among other 
things, in that agreement Canada and BC agree that the Agency and BC Environmental Assessment Office 
(EAO) “will coordinate communication with Indigenous peoples in order to explore with them the 
potential of entering into agreements or arrangements pertaining to impact assessments, where those 
Indigenous peoples have powers or duties in relation to, or have interests in collaborating with the Parties 
on impact assessments.”37 They also agree to “work together with their treaty partners to ensure 
compliance with Canada’s and British Columbia's treaty obligations in respect of impact assessments.”38 

Finally, the IAA requires IAs to consider any assessments conducted of the project by an Indigenous 
governing body.39 

Triggering 
The IAA uses the same approach to triggering assessments as CEAA 2012: project list regulations and 
Ministerial power to designate projects not listed in the regulations.40 The Physical Activities Regulations41 
lists categories of projects and the thresholds that must be crossed for those projects to trigger an IA, and 
any person may request that the Minister designate a project not described in the regulations.42 The 
Minister must respond to such a request within 90 days.43 To date, the Minister has designated two 
projects not listed in the regulations: Teck’s Castle Coal Mine expansion project in BC, and the Vista 
thermal coal expansion project in Alberta. 

The IAA slightly expands upon the CEAA 2012 requirements respecting projects on federal lands. Like 
CEAA 2012, the IAA requires federal authorities to determine whether a project on federal lands will 
result in significant adverse environmental effects if the project has a federal proponent, requires the 
exercise of federal authority or will receive federal funding (the funding trigger, part of EARPGO and 
CEAA, was absent from CEAA 2012).44 Unlike CEAA 2012, the IAA also requires environmental 
assessments (as opposed to more comprehensive IAs) of projects outside of Canada that will have a 
federal proponent or receive federal funding.45 As with CEAA 2012, unless these projects are designated 

                                                            
34 IAA, supra note 1, s 2 “jurisdiction” (f)(ii). 
35 Environmental Assessment Act, SBC 2018, c 51, s 19(4). 
36 Impact Assessment Cooperation Agreement Between Canada and British Columbia, online: https://www.canada.ca/en/impact-
assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-
cooperation/canada-bc-cooperation-agreement.html [Cooperation Agreement].  
37 Ibid, s 3(2). 
38 Ibid, s 3(3). 
39 IAA, supra note 1, s 22(1)(q). 
40 Ibid, ss 2 “designated project,” 9(1). 
41 SOR/2019-285. 
42 IAA, supra note 1, s 9(1) 
43 Ibid, s 9(4). 
44 Ibid, s 82. 
45 Ibid, s 83. 

https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
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in regulations, their EAs are self-assessments by the relevant federal authority (rather than the Agency or 
a review panel), and determination is whether the project will result in significant adverse environmental 
effects and if so, whether those effects are justified.46 The federal authority makes the significance 
determination, while the Governor in Council makes the justification determination.47 Unlike CEAA 2012, 
the IAA includes some basic process requirements for these assessments, including a 30 day comment 
period, notice requirements, and requirements to consider Indigenous knowledge, impacts on Indigenous 
rights and mitigation measures.48 Finally, the IAA permits the Minister to designate physical activities on 
federal lands that do not have a federal proponent, federal funding or federal exercise of authority, as 
well as exempt classes of projects from federal EAs.49 

Scope 
The IAA significantly expands on the factors that may be considered in an assessment. As noted above, 
CEAA 2012 restricted the scope of factors that could be considered to certain biophysical environmental 
effects within federal jurisdiction and certain impacts of those effects on Indigenous peoples.50 Even 
CEAA placed certain constraints on the socio-economic effects that EAs could consider;51 the IAA does 
away with those constraints, requiring assessments to consider all likely positive and negative 
environmental, socio-economic or health effects.52 It restores the requirement to consider alternatives to 
a proposed project as well as the alternative means of carrying it out,53 and adds new requirements to 
consider the extent to which the project contributes to sustainability,54 the extent to which it helps or 
hinders Canada’s ability to meet its environmental obligations and climate change commitments,55 and 
the “intersection of sex and gender with other identity factors” (GBA+).56  

Agency guidance describes GBA+ as “a framework to describe the full scope of potential positive and 
negative effects” in order to understand how those effects differently affect diverse groups of people and 
“how projects have the potential to both reinforce and transform existing inequalities and unequal power 
relations in communities.”57 The Practitioner’s Guide to the Impact Assessment Act, a suite of Agency 
guidance for how proponents are expected to conduct IAs, also includes guidance on assessing other 
factors, such as sustainability, environmental obligations and climate commitments, alternatives to the 
project and alternative means of carrying it out, describing the “purpose of” and “need for” the project, 
and assessing socio-economic and health effects.58 For climate commitments, the Agency defers to the 

                                                            
46 Ibid, ss 82-83. 
47 Ibid. 
48 Ibid, ss 84(1), 86. 
49 Ibid, ss 87, 88(1). 
50 Ibid, s 5(1)(c). 
51 CEAA authorized authorities to consider any environmental effects of the project, including the health, socio-economic or 
cultural effects of any environmental changes: CEAA, supra note 15, ss 2(1), 16(1). 
52 IAA, supra note 1, s 22(1)(a). 
53 Ibid, s 22(1)(e)-(f). 
54 Ibid, s 22(1)(h). 
55 Ibid, s 22(1)(i). 
56 Ibid, s 22(1)(s). 
57 Impact Assessment Agency of Canada, “Guidance: Gender-based Analysis Plus in Impact Assessment” in Practitioner’s Guide to 
the Impact Assessment Act, online: https://www.canada.ca/en/impact-assessment-agency/services/policy-
guidance/practitioners-guide-impact-assessment-act/gender-based-analysis.html.  
58 Impact Assessment Agency of Canada, Practitioner’s Guide to the Impact Assessment Act, online: 
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-
act.html.  

https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/gender-based-analysis.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/gender-based-analysis.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act.html
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Strategic Assessment of Climate Change (SACC),59 which describes the information that will be required of 
proponents in IAs. Of note is the requirement for proponents of projects with lifespans beyond 2050 to 
provide plans detailing how projects’ direct emissions will be net carbon neutral by 2050.60 

None of the Agency’s policies or guidance provides detail about how the Agency, review panels or 
decision-makers are to consider the various factors required to be considered under the IAA. As with the 
SACC, Agency policy and guidance are focused on practitioners in their development of their impact 
statements. No guidance is provided for Agency or review panel analysis, or to guide final decisions. 

Process and Governance  
The IAA introduces a new 180-day planning phase prior to the commencement of the assessment. The 
objectives of this phase are to engage Indigenous peoples, the public, provincial authorities and 
stakeholders early in the process of project planning, explore opportunities for collaboration or 
substitution, decide whether an IA is required, and tailor and plan the assessment. It begins when the 
proponent submits its initial project description,61 upon which the Agency conducts engagement on key 
issues and submits a summary of key issues to the proponent, usually within two months of receiving the 
initial project description. The Agency must also offer to consult any jurisdiction or Indigenous group that 
may be impacted by the project.62 The proponent then submits a detailed project description and the 
Agency determines whether an IA is required (this determination requirement is carried over from CEAA 
2012, and is intended to occur within 80 days of receiving the initial project description).63 If the Agency 
determines that an IA is required, the remaining 100 days of the planning phase are aimed at developing 
the documents that together plan the assessment: the tailored impact statement guidelines (TISG), 
Indigenous engagement and partnership plan, public participation plan, cooperation plan and permitting 
plan.64 

A key objective of the planning phase is to tailor the assessment so that it focuses on the key issues of 
concern, although to date this objective has not been met, likely due to the restrictive timelines (see the 
next section on timelines for details) and lack of experience with early planning. The planning phase is 
also an opportunity to identify Indigenous knowledge and other studies required in the assessment, and 
which actors should be responsible for producing those studies. Through the design of the cooperation 
and Indigenous engagement and partnership plans, it should also be possible to shape processes to suit 
the needs of communities and authorities. In the Canada-BC cooperation agreement, the two 
jurisdictions agree to seek to coordinate the planning process, including through joint early engagement 
and the consolidation of deliverables, such as the initial project description and summary of issues.65 

After the conclusion of the planning phase, the proponent has up to three years to produce its impact 
statement (IS) in accordance with the TISG.66 After the proponent submits its IS, the Agency determines 

                                                            
59 Canada, Strategic Assessment of Climate Change, online: https://www.strategicassessmentclimatechange.ca/.  
60 Ibid at 16. 
61 IAA, supra note 1, s 10(1). 
62 Ibid, s 12. 
63 Ibid, s 14(1), 15(1). 
64 Ibid, s 18(1); Impact Assessment Agency of Canada, Practitioner’s Guide to the Impact Assessment Act, online: 
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-
act.html. 
65 Cooperation Agreement, supra note 38, s 2. 
66 IAA, supra note 1, s 19(1). 

https://www.strategicassessmentclimatechange.ca/
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act.html
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whether the IS is sufficient, and may send it back to the proponent if it is not.67 Once the Agency is 
satisfied that the IS meets the requirements of the TISG, the assessment phase commences. This process 
is somewhat different than under CEAA 2012, where the determination of the sufficiency of the IS 
occurred during the assessment phase, meaning that the “clock” calculating the passing of days within 
the mandatory timelines was “on” during the sufficiency determination. Under the IAA, the sufficiency 
determination is made before the clock starts ticking. 

The IAA also introduces changes to the governance of assessments. When it did away with screening-level 
assessments, CEAA 2012 consolidated authority for conducting assessments within the Agency (then 
named the Canadian Environmental Assessment Agency), the National Energy Board (NEB, as it was then 
named) and the Canadian Nuclear Safety Commission (CNSC).68 The IAA furthers this consolidation by 
placing primary responsibility for all IAs (other than the EAs of non-designated projects on federal lands 
described above) with the Agency, as well as by bringing projects regulated by offshore petroleum boards 
in Atlantic Canada under the ambit of the IAA. For projects not regulated by federal lifecycle regulators, 
the Agency may conduct the assessment, or the Minister may appoint a review panel.69 Designated 
projects that are regulated by the Canadian Energy Regulator or the CNSC automatically go to a review 
panel (called “integrated IAs”).70 At least one of the members of such a review panel must be appointed 
from a roster of CER commissioners or CNSC members, as the case may be. Those members cannot 
comprise the majority of the review panel, but they can chair it.71 Assessments conducted by a review 
panel comprised partly of members appointed by the relevant regulator are called “integrated IAs.” 
Integrated IAs must follow the process set out under the IAA. 

As with CEAA 2012, the IAA includes different options for reducing duplication with assessment processes 
of other jurisdictions. Those options are substitution of the entire process,72 delegation of parts of the 
assessment,73 or collaboration (e.g., through the appointment of a joint panel).74 The Agency – or the 
Minister if he/she/they have appointed a review panel – must offer to consult and cooperate with any 
jurisdiction having powers or duties related to the project.75 To date in BC, four assessments have 
entered the IA process: three have not yet proceeded to the Agency determination respecting whether 
an assessment is required, while one – Cedar LNG – is proceeding as a substituted assessment. 

Timelines 
The IAA maintains the application of mandatory timelines first introduced under CEAA 2012, but alters 
them. There are two ways to stop the clock under the IAA: suspension by the Agency, or extension by the 
Agency, the Minister or Governor in Council. The Agency’s ability to suspend time limits is governed by 
the Information and Management of Time Limits Regulations, which only allow the Agency to suspend 
time limits in the following three circumstances: at the request of a proponent; if the proponent 
significantly alters the project design such that additional studies are needed; or if the proponent has 

                                                            
67 Ibid, s 19(3). 
68 CEAA 2012, supra note 2, s 15. 
69 IAA, supra note 1, ss 25, 36(1). 
70 Ibid, s 43. 
71 Ibid, ss 44(3)-(4), 47(3)9(4), 50(1)(b)-(c). 
72 Ibid, s 31(1). 
73 Ibid, s 29. 
74 Ibid, s 39(1). 
75 Ibid, s 21. 
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failed to pay necessary fees under cost recovery regulations (which have not yet been made).76 The 
effective difference between suspension and extension is that where timelines have been suspended, 
activity generally halts (although Indigenous peoples and the public may still submit comments or 
otherwise engage with the Agency, review panel or proponent), whereas during an extension, the process 
continues under an extended timeline. 

The overall timeline for the planning phase is 180 days, which the Agency may suspend under the 
conditions described above, or extend for up to 90 days at the request of a jurisdiction.77 As described 
above, the proponent has up to three years to submit its IS, which the Agency may extend at the 
proponent’s request by any period of time.78 

Under CEAA 2012, the overall timeline from the commencement of an EA (other than those conducted by 
the NEB or CNSC) to the Minister’s decision was 365 days, which the Minister could extend up to three 
months or the Governor in Council could extend indefinitely.79 For Agency-led assessments under the IAA, 
the timeline has been shortened to 300 days, although the Agency may establish a different timeline prior 
to the commencement of the IA.80 The Minister may extend this timeline up to 90 days to allow the 
Agency to cooperate with another jurisdiction or take into account circumstances specific to the project, 
and the Governor in Council may grant further extensions any number of times.81 

Under CEAA 2012, the timeline for review panels was two years.82 Under the IAA, the Agency must 
establish the time limit for when the review panel must submit its report and when the Agency submits 
recommendations respecting conditions of approval. The Act states that the time limit should not exceed 
600 days, unless the Agency determines a longer time period is necessary to cooperate with another 
jurisdiction or take into account circumstances specific to that IA.83 As with Agency-led assessments, the 
Minister may extend that time limit up to 90 days for the same reasons, which the Governor in Council 
may extend any number of times.84 The Agency may also suspend that time limit at the request of the 
proponent, if the proponent has significantly changed the project design, or if the proponent owes fees.85 
For review panel assessments of projects regulated by the CER or CNSC, the default timeline is only 300 
days, although the same abilities to establish longer timelines and extend those timelines apply.86 

The IAA introduces more discipline into the timing of decisions than CEAA 2012. If the Minister makes the 
public interest determination (see next section), he/she/they has only 30 days to do so following the 
submission of the report by the Agency or review panel.87 If the Governor in Council makes the final 
decision, it has 90 days to do so following the submission of the report for non-review panel assessments, 
and following the submission of the Agency’s recommendations respecting conditions of approval for 

                                                            
76 SOR/2019-283 [IMTLR]. 
77 IAA, supra note 1, s 18(1), (3), (5). 
78 Ibid, s 19(1)-(2). 
79  CEAA 2012, supra note 2, ss 27(1)-(4). 
80 IAA, supra note 1, ss 28(2), (5). 
81 Ibid, ss 28(6)-(7). 
82 CEAA 2012, supra note 2, s 38(3). 
83 IAA, supra note 1, ss 37(1)-(2). 
84 Ibid, ss 37(3)-(4). 
85 Ibid, s 37(6); IMTLR, supra note 78, s 2. 
86 IAA, ibid, s 37.1. 
87 Ibid, s 65(3). 
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review panel assessments.88 The Minister may extend the time limits for decisions up to 90 days for any 
reason, which the Governor in Council may extend any number of times.89 

Decision 
The IAA changes the nature of decision-making at the end of an assessment – and thereby changes the 
focus of the assessment itself. Under CEAA 2012, the NEB, CNSC or Minister (as the case may have been) 
had to determine whether a project would result in significant adverse environmental effects, in which 
case the Governor in Council had to determine whether those effects were in the public interest.90 Under 
the IAA, the Minister is tasked with determining whether the adverse effects within federal jurisdiction, 
and the adverse direct or incidental effects91 (i.e., adverse federal effects) are in the public interest,92 in 
light of the following five considerations: the project’s contribution to sustainability; the significance of 
the federal effects; the implementation of mitigation measures; impacts on any Indigenous group and 
Indigenous rights and title; and the extent to which the project effects help or hinder Canada’s ability to 
meet its environmental obligations and its climate commitments.93 

While the decision is about whether the project’s federal effects are in the public interest having 
consideration of those five enumerated considerations, that decision must be made in light of the full 
range of the project’s positive and negative effects, whether or not those effects are within federal 
jurisdiction. If the Minister or Governor in Council decides that a project’s adverse federal effects are in 
the public interest, the IAA requires the minister to impose “any condition that he or she considers 
appropriate in relation to” those effects.94 

The Minister may refer the public interest determination to the Governor in Council, and must do so for 
projects regulated by the CER and CNSC.95 For CER-regulated projects, the review panel process replaces 
the review process set out under the Canadian Energy Regulator Act.96 If the review panel recommends 
issuing a certificate of public convenience and necessity (CPCN) under that Act, the Governor in Council 
can a) issue the CPCN, b) not issue a CPCN, or c) refer the recommendation back to the review panel for 
reconsideration. If the review panel recommends not issuing a CPCN, the Governor in Council can a) not 
issue the CPCN, or b) refer the recommendation back to the Commission for reconsideration.97  

As this backgrounder is intended for BC First Nations and nuclear projects are not (at this time) an issue in 
BC, it does not explain the decision-making process for CNSC-regulated projects. 

                                                            
88 Ibid, s 65(4). 
89 Ibid, ss 65(5)-(6). 
90 CEAA 2012, supra note 2, ss 52(1), (4). 
91 Defined as “effects that are directly linked or necessarily incidental to a federal authority’s exercise of a power or performance 
of a duty or function that would permit the carrying out, in whole or in part, of a physical activity or designated project, or to a 
federal authority’s provision of financial assistance to a person for the purpose of enabling that activity or project to be carried 
out, in whole or in part”: IAA, supra note 1, s 2. 
92 IAA, ibid, s 60(1). 
93 Ibid, s 63. 
94 Ibid, s 64(1), (2). 
95 Ibid, ss 60(1)(b), 61(1). 
96 SC 2019, c 28, s 185. 
97 Ibid, s 186. 
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Regional and Strategic Assessment 
The IAA introduces new provisions respecting regional and strategic assessment. Whereas CEAA 2012 
only provided for regional studies,98 the IAA permits the Minister to ask the Agency or a committee to 
conduct a regional assessment on federal or provincial lands, or to conduct a strategic assessment of any 
federal policy, plan, program or issue that relates to the conduct of IA.99 The IAA neither defines regional 
or strategic assessment, describes its objectives, prescribes the process to be followed, nor requires that 
assessments respect Indigenous rights and authority. It simply requires the Minister to publicly respond 
to a request for a regional or strategic assessment, prescribes when regional assessments on provincial 
lands can be conducted by committee versus by the Agency, requires regional and strategic assessments 
to consider science and Indigenous knowledge and meaningfully engage the public, and requires the 
Agency to consult and cooperate with other jurisdictions on regional assessments.100 

The IAA also permits regional assessments to be conducted of classes of projects for the purpose of then 
exempting those projects from IAs under the Act.101 To date, only one such regional assessment has been 
conducted: the Regional Assessment of Offshore Oil and Gas Exploratory Drilling East of Newfoundland 
and Labrador.102 That assessment (which, despite its name, was actually a class assessment) was 
conducted under CEAA 2012, but regulations have been made under the IAA to exempt offshore 
exploratory petroleum projects from the IAA due to the standard mitigation measures identified in the 
regional assessment.103 

Implementation Needs 
The IAA is still in its infancy. As of December 2020, twelve projects had entered the IA process. Of those, 
only three had completed the planning phase (two road projects in Ontario’s Ring of Fire region and a 
natural gas pipeline feeding into an LNG facility in Quebec). One regional assessment has been triggered – 
the regional assessment in Ontario’s Ring of Fire – and one strategic assessment has been announced – 
the Strategic Assessment of Thermal Coal Mining104 (the SACC was conducted under the Department of 
the Environment Act).  

The next few years will shape the future implementation of the IAA. The first assessments to occur under 
the Act are an opportunity to ensure that it is implemented in a manner that achieves its full potential as 
a tool for respecting and upholding Indigenous authority and rights, engaging in deliberative and ongoing 
dialogue, striving for consensus-based decision-making and fostering sustainability. This section discusses 
some key issues that will require particular attention as the first IAs in BC proceed. 

Indigenous Authority and Engagement 
As noted above, the IAA does not recognize Indigenous peoples’ inherent authority; instead, First Nations 
must enter into an agreement with the Minister under yet-to-be-made regulations before they can be 

                                                            
98 CEAA 2012, supra note 2, ss 73-74. 
99 IAA, supra note 1, ss 93, 95. 
100 Ibid, ss 92-100. 
101 Ibid, s 112(1)(a.2). 
102 Online: https://iaac-aeic.gc.ca/050/evaluations/proj/80156.  
103 Designated Classes of Projects Order, SOR/2019-323.  
104 Canada, Draft Terms of Reference for a Strategic Assessment of Thermal Coal Mining, online: 
https://www.canada.ca/en/environment-climate-change/corporate/transparency/consultations/draft-terms-reference-
conducting-strategic-assessment-thermal-coal-mining.html.  

https://iaac-aeic.gc.ca/050/evaluations/proj/80156
https://www.canada.ca/en/environment-climate-change/corporate/transparency/consultations/draft-terms-reference-conducting-strategic-assessment-thermal-coal-mining.html
https://www.canada.ca/en/environment-climate-change/corporate/transparency/consultations/draft-terms-reference-conducting-strategic-assessment-thermal-coal-mining.html
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recognized as jurisdictions under the IAA. Those regulations are on the Agency’s forward regulatory plan, 
and are an important opportunity to ensure Indigenous authority is respected and that Indigenous 
peoples’ own assessments, as well as their engagement in federal IAs, are fully supported. Alternatively, 
First Nations that are “participating Indigenous nations” in BC EA should be recognized as jurisdictions for 
the purposes of the IAA.  

Also important will be ensuring that the Agency and EAO coordinate their efforts to cooperate with and 
engage Indigenous peoples, and that coordinated assessments set a precedent for federal authorities to 
seek the consent of First Nations despite the lack of requirements to do so in the IAA.  

Planning Phase 
The three assessments that have completed the planning phase to date have achieved disappointing 
results. Contrary to its objectives, the planning phase to date has failed to identify and focus assessments 
on key issues, resulting instead in relatively generic tailored impact statement guidelines.  Tailoring the 
assessment should help avoid replicating past assessments involving thousands – if not tens of thousands 
– of pages of documents, making it easier to focus on the issues that matter and preventing proponents 
from burying important effects among unimportant ones. It will also be important for the planning phase 
to result in Indigenous engagement plans that meet the needs and desires of Indigenous communities 
and participants, and for cooperation plans to recognize and respect Indigenous authority. The 
shortcomings of the planning phase to date are likely due to a combination of the mandatory and 
relatively inflexible 180-day timeline and the lack of experience with early planning. Establishing 
collaboration tables early on in the planning phase – if not prior to it – and ensuring the capacity of 
Indigenous authorities will better help the phase achieve its objectives.  

Substituted and Cooperative Assessments 
Substitution – by which federal IA requirements are carried out through the provincial process – is a tool 
for avoiding duplication, but unlike collaborative assessments it risks not having the proper expertise and 
interests designing and feeding into the assessment. It is likely that substitutions will continue to be the 
norm in BC, meaning that it will be critical to make sure that federal expertise and involvement occurs 
throughout despite the substitution. 

Since 2013, Canada and BC have conducted impact assessments in BC pursuant to a memorandum of 
understanding (MOU) that generally operated to substitute provincial EAs for federal ones. The intention 
behind this approach is to ensure “one project, one assessment” and avoid duplication of effort. In 
September 2019, the federal and provincial governments concluded a new MOU that would address 
impact assessments under both new laws. The First Nations Leadership Council requested on multiple 
occasions in 2018 and 2019 that any new federal-provincial agreement must include First Nations from 
BC.  Despite commitments from the provincial and federal ministers to consider a tripartite substitution 
agreement, the new bilateral MOU was signed on the eve of the federal election call in 2019.105 

This 2019 Cooperation Agreement continues the principle of “one project, one assessment” and renews 
the commitment to substitution of the BC process and, where there is no substitution, to coordinate the 
assessments. Whereas the 2013 MOU emphasized procedural delegation of Aboriginal consultation, the 

                                                            
105 Impact Assessment Cooperation Agreement Between Canada and British Columbia, online: 
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-
columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html.  

https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
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2019 MOU expresses the goal of working collaboratively with Indigenous peoples in the conduct of 
assessments and reflects the legislative commitments of both federal and provincial governments 
throughout, including recognition that both Canada and British Columbia have committed to implement 
the United Nations Declaration on the Rights of Indigenous Peoples (UN Declaration).  

FNEMC is not aware of any consultation that occurred with Indigenous peoples or organizations in BC in 
advance of the BC-Canada agreement being concluded, which indicates that more and deeper 
collaboration is required toward implementation of the UN Declaration. The UN Declaration confirms that 
Indigenous peoples have the right to participate in decision-making in matters that would affect their 
rights, which includes recognizing that they can maintain and develop their own Indigenous decision-
making institutions (Article 18). The Cooperation Agreement does not establish a process for situations 
where an Indigenous nation is conducting all or part of an assessment, other than to indicate that “the 
Agency and the EAO will coordinate their discussion with the other jurisdiction in order to inform 
decision-making”.106 

The presumption that the federal process will be conducted through the EAO should be similarly applied 
to Indigenous-led assessments – where an Indigenous nation is conducting an assessment, the federal 
and provincial processes should also be led by the Indigenous nation. Further, agreements need to be 
developed to enable and clarify exercises of Indigenous jurisdiction through Indigenous-led assessments, 
in whole or in part.  

One clear example of the need for additional guidance is section 19(4) of the BC Environmental 
Assessment Act, which states that where an Indigenous nation notifies the EAO of its intent to carry out 
an assessment, a process order is to provide for it. Aspects of the IA process can be varied through 
agreements to enable substitution for some or all of the standard EA process. This provision in theory 
supports opportunities for Indigenous nations to carry out assessments or components of assessments 
for substitution under the IAA, where agreements are concluded. 

Sustainability and Decision-Making 
Currently, there is no indication of how federal decision-makers will weigh all of the information and 
analysis before them and determine whether the project’s federal effects are in the public interest. There 
is also no guidance on how the Agency or review panels should conduct the assessment and draw 
conclusions respecting the various factors required to be assessed. For example, the Agency lacks 
guidance on how it or a review panel will draw conclusions respecting the extent to which a project 
contributes to sustainability, or how it will weigh this factor against others, or even how to deal with 
competing results within one factor, such as if a project will help Canada achieve its climate commitments 
but will negatively impact our international biodiversity obligations. Indeed, the IAA does not even require 
the Agency to draw conclusions or make recommendations to the Minister in its report,107 begging the 
question of how the Minister could determine whether a project is in the public interest in the absence of 
an Agency recommendation. Guidance that is focused on the analysis and conclusions is necessary to 
ensure that the IAA results in sustainable outcomes. 

                                                            
106 Ibid, art 7(3). 
107 IAA, supra note 30, s 28(3). 
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Climate  
The Agency has indicated that it will rely on the SACC to guide its climate assessments. However, as noted 
above the SACC contains no guidance on how the Agency, review panel or decision-makers should 
determine the extent to which a project helps or hinders Canada’s ability to achieve its climate 
commitments as required by the IAA.108 Further, none of the tailored impact statement guidelines issued 
for the three projects that have completed the planning phase to date mentions the Paris Agreement in 
the sections on environmental obligations and climate commitments. This shortcoming is quite 
concerning, as it appears to indicate an intention to ignore the requirements of the IAA and to obfuscate 
projects’ climate impacts. If the federal bill C-12, the proposed Canadian Net-Zero Emissions 
Accountability Act is enacted, it will require the federal government to establish five-year greenhouse gas 
emissions reductions targets, making it easier to assess the extent to which projects hinder our ability to 
meet our climate commitments. Especially with high-emitting projects, it will be important to ensure that 
IAs include this analysis.  

Regional and Strategic Assessment 
Regional and strategic assessments can be very important tools for addressing cumulative effects, 
identifying a preferred vision of the future and developing pathways for achieving that vision, and 
establishing co-governance tables. However, recent regional and strategic assessments fall far short of 
the mark, as they instead appear to have been designed to achieve predetermined outcomes unrelated 
to the above objectives. The IAA authorizes the Minister to make regulations respecting regional and 
strategic assessments, including their objectives and minimum process requirements.109 Such regulations 
are not currently listed on the Agency’s forward regulatory plan, but they arguably should be, as they 
would have the potential to guard against the pitfalls experienced to date. Likely more important will be 
ensuring that any regional assessment triggered in BC is co-designed with First Nations and provincial 
authorities to achieve its proper objectives, and that any future strategic assessment (including the 
proposed strategic assessment of thermal coal mining) is not used merely a tool for securing project 
approval. 

                                                            
108 Ibid, ss 22(i), 63(e). 
109 Ibid, s 112(1)(a.3). 
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