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 FIRST NATIONS ENERGY AND MINING COUNCIL 

Letter of the CEO, 
Dave Porter
The First Nations Energy and Mining operates under the authority of First Nations in British Columbia 
to advocate for the priorities outlined in the BC First Nations Energy Action Plan and the BC First Nations 
Mineral Exploration and Mining Action Plan.   For the past decade we have facilitated discussions for federal 
and provincial impact assessment reform.   The passage of the Federal Impact Assessment Act in 2019 and 
Provincial Environmental Assessment Acts in 2018 creates pathways for First Nations to be meaningfully 
involved in processes which were previously mistrusted.

Dispute resolution in impact assessments is a critical tool for First Nations governments who may be met 
with proposed projects on their territories.   To produce this report we reached out to First Nations in British 
Columbia to seek their feedback on ideas and solutions for better dispute resolution solutions.  This report 
will share the results of the surveys and identify dispute resolution options for First Nations to consider.

I want to thank the Federal Impact Assessment Agency for their funding support for this project and for 
Aaron Bruce from the Squamish First Nation who shared his expertise to assist in working with the First 
Nations Energy and Mining Council in preparing this report.

Souga Sinla,

Dave Porter 
CEO, First Nations Energy and Mining Council
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Introduction
The First Nations Energy and Mining Council (“FNEMC”) has 

conducted a survey (“Survey”) to understand better what the 

concerns, issues, benefits, and aspirations are of First Nations1  

in British Columbia in relation to dispute resolution and impact 

assessment in Canada.2 The Survey was distributed at the BC 

Assembly of First Nations annual general meeting held on 

November 17th & 18th 2020 and at the mining and consent 

webinars hosted by FNEMC on November 26, December 3, and 

December 10, 2020.  The Survey was also posted on the FNEMC 

website until the end of December 2020. 

This paper will summarize the results of the Survey, discuss some 

examples of dispute resolution in relation to Indigenous rights to 

land and natural resources both domestically and internationally, 

and offer some conceptual options of what a dispute resolution 

process could look like to meet the needs of Indigenous Nations 

when conflict arises in federal impact assessments (“IA”). 

1 First Nation communities were targeted for the Survey and therefore discussion in this paper is focussed on First Nation participation in  
 impact assessment. Under the Constitution Act, 1982 the term Aboriginal peoples includes First Nations and when discussing such rights  
 the term First nation will be used. The paper is exploring the effects of the United Nations Declaration on the Rights of Indigenous Peoples  
 on impact assessment, which uses the term “Indigenous” and the federal and provincial impact assessment legislations use the term   
 Indigenous to describe the peoples whose rights are protected under the Constitution, 1982. Therefore, in addition to using the term First  
 Nation the term Indigenous will be used interchangeably and where appropriate or as the term is used in research materials from those sources. 
2 Results of the Survey are appended to this paper as Appendix “B”.
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Some Context
In Canada, section 35(1) of the Constitution Act recognizes and 

affirms the existing Aboriginal and treaty rights of Aboriginal 

peoples3, including the inherent right to self-government4. 

However, those rights were never defined in the Constitution 

to provide clarity on the jurisdictional relationship among the 

federal, provincial, and Indigenous governments in Canada5. This 

has led to decades of continued litigation to get some clarity on 

these rights and jurisdictions6. Leading Section 35(1) cases such 

as Delgamuukw7, Sparrow8, and Haida Nation9  provide us with a 

basic legal framework to operate in when it comes to Indigenous 

participation in impact assessment in Canada10. 

3 Constitution Act, 1982
4 Kent McNeil, “The Jurisdiction of Inherent Right Aboriginal Governments” (Centre for First Nation Governance, 2007) p.4-5
5 Ardith Walkem, “Constructing the Constitutional Box: The Supreme Court’s Section 35(1) Reasoning”, in Box of Treasures or Empty Box?  
 Twenty Years of Section 35, Edited by Ardith Walkem and Halie Bruce, 2003 (Theytus Books)
6 Ibid.
7 Delgamuukw v British Columbia [1997] 3 SCR 1010.
8 R v Sparrow [1990] 1 SCR 1075.
9 Haida Nation v British Columbia (Minister of Forests) [2004] SCC 73.
10 Neil Craik, “Process Reconciliation: Integrating the Duty to Consult with Environmental Assessment” (2016) 53:2 Osgoode Hall L.J. 632. 
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The caselaw regarding consultation and accommodation informs federal and provincial consultation 
policy which is followed when the federal or provincial government conduct an impact assessment 
process.11 Recommendations from impact assessment staff regarding the adequacy of consultation are 
included in the referral to the relevant Minister making the decision to approve or not a approve a project. 
Many First Nations take issue with this form of decision-making as it is not based on a co-juridical model 
and is rather focussed on satisfying the minimum legal standards required under consultation law. First 
Nations continue to lean on litigation as the preferred dispute resolution process to resolve disputes in IA 
regarding the impacts of natural resource projects on the rights and title of First Nations. The crux of these 
disputes is that the federal and provincial governments are making decisions to approve natural resource 
projects without obtaining the consent of the First Nations rights and title holder.12 

The federal government has formally endorsed the United Nations Declaration on the Rights of Indigenous 
Peoples13, which is a universal declaration on the minimum standards that a state must meet when 
dealing with Indigenous peoples, including the standard to obtain the free, prior and informed consent 
of Indigenous peoples before a natural resource project is approved by a state14. The BC government 
has similarly endorsed the UN Declaration and has taken that endorsement a step further by recently 
enacting the UN Declaration Act to enable changes to all relevant legislation to be consistent with the 
standards in the UN Declaration.15 The federal government has recently introduced similar legislation and 
tabled Bill C-15 with the House Commons.  Although neither BC nor Canada have begun the process to 
review and make amendments to relevant pieces of legislation to be consistent with the UN Declaration, 
in anticipation of impact assessment legislation requiring such changes to meet the UN Declaration 
standards both the federal government and BC conducted a review of their respective impact assessment 
laws and processes to attempt to bring these laws in line with the UN Declaration.   

The IAA does not recognize the inherent jurisdiction of First Nations but includes a mechanism for 
collaborating with Indigenous authorities.17 Under the IAA, a First Nation can be defined as a jurisdiction 
if certain criteria are met and if it meets the criteria it would then be eligible to enter an agreement 
with the Minister to collaborate on an assessment. In order to enter such an agreement the Indigenous 
Cooperation Regulations need to be in force and at this point in time are not yet developed.18 Key to 
First Nations in BC, it appears that a “participating Indigenous nation” in the EAA likely falls within the 

definition of “jurisdiction” under the IAA.19 Therefore, a First Nation in BC that has not entered a treaty or 
self-government agreement with the federal government is eligible to enter a government to government 
arrangement under the Indigenous Cooperative Regulation, but the details of the cooperative arrangement 
are still to be determined.20 

Although the details of cooperation between Indigenous nations and the federal government are still to be 
determined under the IAA, the objective under the IAA is for the Impact Assessment Agency (“Agency”) to 
collaborate with Indigenous nations when considering impacts on Indigenous rights at various stages of the 
IA process through the collaboratively developed Indigenous Engagement and Partnership Plan.21 Further,

collaboration with Indigenous peoples in impact assessment aligns with the Principles respecting 
the Government of Canada’s commitment to implement the United Nations Declaration on the 
Rights of Indigenous Peoples. It supports the Government of Canada’s aims to secure free, prior, and 
informed consent for decisions that affect Indigenous peoples’ rights and interests.22

Beyond the standard of free, prior, and informed consent, Article 27 of the UN Declaration is relevant to 
impact assessment and dispute resolution:

States shall establish and implement, in conjunction with Indigenous peoples concerned, a fair, 
independent, impartial, open and transparent process, giving due recognition to Indigenous 
peoples’ laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights 
of Indigenous peoples pertaining to their lands, territories and resources, including those which 
were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to 
participate in this process.23 

The UN Declaration was intentionally drafted in a broad way without any administrative or operational 
direction to account for the diversity in each states laws and policies. In other words, the Declaration 
contemplates the balancing of rights and interests when being implemented in specific states.24 Therefore, 
a ‘made in Canada’ approach is required to implement the UN Declaration.25 

11 Ibid. Also see Taku River Tlingit First Nation v British Columbia (Project Assessment Director), 2004 SCC 74 where the court determined that if the Crown meets the established  
 legal standards for consultation it is not obligated to come to agreement with the aggrieved First Nation prior to a decision in impact assessment. 
12 Martin Papillon & Thierry Rodin, “Indigenous Consent and Natural Resource Extraction: Foundations for a Made-in-Canada Approach” (Institute for Research on Public Policy,  
 March 4, 2017). See also F. Iacobucci, J. Terry, V. Helbronner, M. Fortier, and R. Lax. Free, Prior and Informed Consent in Canada: Towards a New Relationship with Indigenous  
 Peoples (Montreal: Torys LLP, 2016), 29. Both papers put forth arguments that Canada must go beyond the duty to consult in order to transform its relationship with  
 Indigenous peoples. Also see Craik at note 10.  
13 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295 (Annex), UN GAOR, 61st Sess, Supp No 49, Vol III, UN Doc A/61/49 (2008) [the “UN Declaration”].
14 Ibid., see Articles 19, 23, 32(1)(2)(3).  
15 Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c 44 [“UN Declaration Act”]
16 In August 2019 Canada enacted a new Impact Assessment Act, SC 2019, c.28 (“IAA”) and British Columbia enacted a new Environmental Assessment Act, SBC 2018 ch.51 (“EAA”).  
17 First Nations Energy and Mining Council, “The Impact Assessment Act: Overview of Key Changes and Implementation Needs”, January 2021 p.5
18 Ibid., p.5

19 Ibid., p.6
20 IAA ss.2(e-f), s.114(1)(e). 
21 IAA ss. 16(2)(c),22(1)(c),36(2),63(d); and Practitioners Guide to Federal Impact Assessment under the Impact Assessment Act:  
 https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act.html (“Practitioners Guide”). 
22 Practitioners Guide 
23 The UN Declaration, Article 27.
24 Ibid., Article 46.
25 Blaine Favel and Ken S. Coates, “Understanding UNDRIP, Choosing action on priorities over sweeping claims about the United Nations Declaration on the Rights of  
 Indigenous Peoples”, May 2016, McDonald Laurier Institute. 
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Although the IAA is silent on the development of dispute resolution, in its Practitioners Guide the Agency 
states that “The Agency and Indigenous communities may wish to discuss a process for identifying and 
resolving disagreements that could arise in the conduct of impact assessment or during the decision-making 
phase.” The Guide also provides that it is “important for the Agency to clearly communicate to Indigenous 
communities any parameters the Government of Canada must adhere to in respect of ensuring conformity 
with existing federal laws and regulations.”  As an example of a dispute resolution process that may be 
appropriate it points to the dispute resolution process under the BC Environmental Assessment Act.  

Based on this context, it is prudent to explore what dispute resolution process may meet the needs of First 
Nations and the federal government in IA and will be consistent with Canadian law, Indigenous law, and 
the UN Declaration.  First, we will review the results of the Survey to get an understanding of First Nation 
perspectives of dispute resolution in IA, then explore some examples of dispute resolution in relation to 
First Nations rights to land and natural resources both domestically and internationally, and finally offer 
some conceptual options of what a dispute resolution process could look like to meet the needs of First 
Nations when disagreement arises in IA.

PHOTO: CANADA-CHINA ENERGY AND ENVIRONMENT FORUM
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The Survey
The FNEMC conducted the Survey at the BC Assembly of First 

Nations annual general meeting held on November 17th & 18th, 

2020. In seeking additional Survey participants, the FNEMC 

provided another opportunity for First Nation communities to 

fill out the Survey by distributing the Survey at the mining and 

consent webinars hosted by FNEMC on November 26, December 

3, and December 10, 2020.  The survey was also posted on the 

FNEMC website until the end of December 2020. Thirty-seven 

surveys were completed in the process.  The Survey can be 

broken into five categories:

• Disputes between the federal agency and Indigenous Nation

• Disputes between Indigenous Nations

• Potential Decision Points in Impact Assessment

• Dispute Resolution from Indigenous Nation Perspective

• Indigenous Nations concerns with Dispute Resolution in 

Impact Assessment
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Disputes between the federal agency and Indigenous Nations

Thirty-seven participants submitted completed surveys to the FNEMC. The first question asked the 
participants if their First Nation community had participated in an IA (formally environmental assessment). 
Interestingly, only 9 participants answered that they had participated in an IA and 10 participants did not 
know if they had or not. 

The low number of First Nations participating in IA may be because many impact assessments in British 
Columbia are conducted by the provincial Environmental Assessment Office (“EAO”) solely or as a 
substituted process where the federal Agency participates in a limited way. Further, the Agency is still new 
and as of January 2021 there were only 3 projects that had completed the planning phase, none of these 
projects had started the impact assessment phase, and none of these 3 projects are located in BC.26 The 
two projects that were named time after time in the Survey were the Transmountain Expansion Project, a 
review conducted by the National Energy Board and the Enbridge pipeline, a Joint Panel Review with the 
province of BC.  These projects were found to be negative experiences in terms of not having Indigenous 
rights recognized and impacts on those rights not being properly addressed by the federal government. 

In general, the Survey participants explained that disputes were based on a lack of recognition of 
Aboriginal rights and title, no meaningful participation in the impact assessment process, and the federal 
government made unilateral decisions without considering First Nation concerns and laws.  

Some specific and comprehensive answers included:27 

• “Lack of an IA for projects that have been split has been an ongoing substantial issue with CEAA/
IAAC. Substituted EAs often lack rigorous involvement of IAAC/CEAA regarding issues that fall under 
federal jurisdiction. Currently facing vague IAAC guidance around section 82s resulting in inadequate 
assessments especially as it pertains to scoping (this issue also existed with old legislation and 
section 67s). Additional scoping disputes over lack of inclusion of all project components like rail 
and greenhouse gasses. Pushing shipping issues to be dealt with in the completely useless TERMPOL 
process. Proponents given too much control over development of project conditions… The issues 
don’t really get dealt with, they get parked in a tracking table and receive waffly, non-material 
responses about how there is nothing that can be done given current legislative guidance.”  

• “Requested that CEAA involve themselves in EA lead by other federal regulators. These issues focussed 
on issues with the reviewable projects regulations and the inability of the process (s.67) to adequately 
capture impacts to Aboriginal rights and title, including cumulative effects. In all cases Minister 
failed to designate project. In one case, the Nation challenged decision in JR. Dispute resolved 
unsatisfactorily. In all cases the Agency did not become involved, in some cases this has resulted 
in legal challenges against other federal agencies for a failure to properly consult, in others other 
(provincial) agencies became involved.”

• “TMX. Not resolved satisfactorily. We went to court and halted the project then project was updated 
and did a rapid consultation process again and was approved by federal government to proceed. We 
have outstanding issues from court decision that have not been resolved.”

All Survey participants that participated in IA and had a dispute in the IA process reported that the dispute 
was not resolved, and seven participants stated that the dispute was not resolved satisfactorily. Litigation 
appears to be the form of dispute resolution that was utilized for these disputes and even where the First 
Nation has won the litigation the participant noted that the dispute was not resolved satisfactorily. 

26 FNEMC p.2

27 The Survey was a combination of multiple choice answers and written answers. The Survey was conducted on an anonymous basis and therefore use of the answers in this  
 paper are kept anonymous. As the Survey is the driver of this paper it is important to have participants voices included in the paper. The inclusion of the answers are verbatim  
 meaning spelling, grammar and typos have not been edited. Not all participant answers are included in the paper. 

PHOTO: DECHENLA
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Disputes between Indigenous Nations

Disputes between First Nations communities in relation to impact assessment are primarily related to 1) 
a decision on which Indigenous Nations should participate in an impact assessment (territorial overlap 
claims); and, 2) multi-Nation decision-making on the approval of a project. 

Seventeen participants answered that their respective First Nation has had a dispute with another First 
Nation in relation to impact assessment of a project in its territory. Thirteen of the 17 participants that 
reported a dispute answered that there was no process in place to address the dispute, 1 answered that 
the Agency facilitated the dispute, and 4 participants answered that a Nation- to- Nation process was 
utilized in an attempt to resolve the dispute. Twelve participants answered that the dispute was resolved in 
an unsatisfactory way and 2 participants answered that the dispute was resolved in a satisfactory way. 

Generally, those that answered that the dispute was resolved unsatisfactory stated that there was no 
process in place to resolve the dispute and its Nation was unable to engage with or engage in open 
dialogue with the other Nation or Nations.  There is also the perception that the Crown consultation 
process that is driven by a Crown analysis of which First Nation should participate in an impact assessment 
creates the conflict between First Nations. Also, the view of some participants is that the Crown sides with 
the First Nations that are supportive of the project being approved in the IA. 

The participants that answered that the dispute was resolved in a satisfactory way explained that the 
Agency facilitated dialogue between the First Nations and monetary compensation was agreed to by the 
other Nation. The other dispute was resolved in court to the benefit of the Nation that the participant 
answering the question was a member of. 

What we can take from these results is that there is no federal process in place to address disputes 
between First Nations and the Nation-to-Nation processes are challenged in that a First Nation is not 
compelled to attend the dispute resolution process and if it does attend there are challenges with open 
dialogue occurring within these processes. Although the federal government makes determinations on 
what First Nations participate in an impact assessment, it does not appear to have a system agreed to by 
the First Nations in BC for making these determinations. The perception is that the Crown plays a role in 
creating conflict by accepting claims and assertions of Nations that may not have interests in the project 
area as perceived by other Nations. This leads to further conflict when some Nations support the approval 
of a project and others do not. 

Consent and Consensus Decision Making

Under the IAA, prior to the Minister deciding to either approve or not approve a designated reviewable 
project in an IA process the Minister must determine whether Indigenous consent is achieved throughout 
the IA process.28 When asked if there should be a designated dispute resolution process to address a 
situation when Indigenous consent is not obtained before a decision is made within the IA process, 36 of 
the 37 participants answered that there should be such a process. 

The Indigenous consent issue has not been formally worked out amongst First Nations, federal and provincial 
governments. There has been much debate on whether Indigenous consent is a veto over natural resource 
projects in Canada. Dr. Roshan Danesh explains that consent and veto are not the same thing and consent 
is not a veto over natural resource development and provides two reasons: 1) no rights are absolute, and 
this is contemplated in Article 46(2) of the Declaration and 2) the intent of including the consent standard 
in the Declaration is “to ensure that all parties work together in good faith and make every effort to achieve 
mutually acceptable arrangements and that a focus should be on building consensus”.29  

So, a working definition of consent in Canada should include the recognition of Indigenous rights and 
jurisdiction with the objective to make consensus based bi-juridical decisions consistent with both 
Indigenous and Canadian laws.30 Without Canada agreeing to such a definition of consent, consensus 
decision-making in IA cannot be viewed as a legitimate or credible. This perspective is consistent with 
many Survey participants who commented that a concern with dispute resolution in impact assessment is 
that it will be “watered down” or “window dressing”.

Although the IAA and Practitioners Guide are clear that Indigenous peoples and the Agency are to 
collaborate at certain points in IA, there are no clearly identified Indigenous consensus decision points in 
the IA process. Despite there not being agreement among Canadian and Indigenous governments on what 
consent means, participants were asked whether there should be consensus decision points in IA and at 
what stages should there be consensus decision points.

28 Practitioners Guide
29 https://www.bcdripa.org/supporters/dr-roshan-danesh-confronting-myths-about-indigenous-consent.org.
30 https://www.fnemc.ca/wp-content/uploads/2015/07/Roshan-Danesh-Expert-Paper-Indigenous-Legal-Framework.pdf
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Almost all participants answered that there should be clearly defined consensus decision points in the IA 
process. The six IA process decision points identified in the Survey are:

• Pre-IA stage to determine whether a project should or could be reviewable in an IA.

• Pre-IA stage to determine what Indigenous communities should participate in the IA.

• Pre-application stage to determine whether the information in the project proponents Impact 
Statement is sufficient.

• Pre-recommendation stage to determine whether the proponents Impact Assessment Report 
sufficiently includes the Indigenous community’s information.

• Pre-Ministerial decision stage to determine whether there is consensus by the Indigenous community 
on the decision to be made by the Minister.

• Post-decision stage to determine whether environmental conditions are being implemented in line 
with terms and conditions.

Eighteen participants answered that all of the stages listed should be consensus points subject to a 
dispute resolution process if consensus is not reached at these stages and the Pre-IA stage to determine 
whether a project should be reviewable in an IA was determined to be most important. 

The importance placed on decision-making at this stage is consistent with concerns participants raised in 
the Survey such as whether a project should be accepted to be assessed or not based on Indigenous laws, 
concerns with how the project is characterized such as project splitting to avoid IA, and whether it should 
be subject to a strategic assessment to address cumulative effects. 

Dispute Resolution Process

There are a number of dispute resolution processes to consider when deciding on what dispute resolution 
process may be best suited for IA: arbitration, mediation, conciliation, facilitation, and negotiation. These 
processes are viewed as alternatives to litigation. The general goals of these alternatives to litigation are 
to encourage the parties to: participate to develop a resolution themselves which increases the likelihood 
the outcome will endure; allow the parties to collaboratively explore areas of potential consensus rather 
than maintaining adversarial positions; avoid damaging valuable long-term relationships; determine 
themselves which procedural values and substantive considerations should influence the outcome; 
lower the costs of participation by avoiding the formalities of the court process; and to move beyond 
traditional judicial remedies in formulating forward looking outcomes31. The importance of exploring these 
alternatives to litigation as dispute resolution mechanisms in IA is:

Adjudication of historical claims by the domestic courts once again involves the imposition of an 
outcome on Indigenous peoples, an outcome determined by settler values and procedures. The use 
of consensual ADR processes offers at least the promise of a shift away from the colonial paradigm 
and its historical disrespect for the values of Indigenous peoples.32 

To provide some context before a discussion of the examples of specific dispute resolution processes in 
Canada, Australia and New Zealand, a brief description of these processes in relation to Indigenous rights 
are provided below. 

PHOTO: NISGA’A LISIMS GOVERNMENT / GARY FIEGEHEN

31 Michael Coyle, “ADR Processes and Indigenous Rights: A Comparative Analysis of Australia, Canada and New Zealand” in Indigenous Peoples and the Law: Comparative and  
 Critical Perspectives, edited by Benjamin J Richardson, Shin Imai and Kent McNeil (Osgoode Readers: Hart Publishing 2009 at page 374. (“Coyle”)
32 Ibid., page 373
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Litigation

Litigation is the most formal of the dispute resolution processes and a judge or judges make a final and 
binding decision to resolve the dispute. In this process, a judge interprets current Canadian laws, and 
the outcomes must be in line with these laws. A decision can be appealed if the there is an error of law or 
fact. The process is very formal, positional, adversarial, and evidence heavy. Because litigation is evidence 
heavy and procedurally complicated, it is also a very expensive dispute resolution process.

In relation to Section 35 rights, and as discussed above, Delgamuukw, Sparrow, and Haida are the leading 
cases. These decisions were positive for First Nations in that rights and title have been recognized by 
the courts and the courts have determined that the Crown has a legal obligation to consult with and 
accommodate First Nations for impacts on its rights and title. 

Although the courts have found that First Nations have rights and title, these leading decisions, and 
related decisions that followed these, directed the parties to negotiate resolution to the land and resource 
disputes the parties are having and the caselaw continues to establish legal standards to guide the 
negotiations. The judicial review of a Crown decision based on inadequate consultation with a First Nation 
is the most common form of dispute resolution in impact assessment. 

Litigation is time-consuming and financially costly and does not provide space to allow for Indigenous 
perspectives to be considered in determining the validity of the Indigenous claim.33 

33 Coyle, pages 372, 376. 

HEILTSUK NATION
PHOTO: KYLE ARTELLE
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PHOTO: CANADA-CHINA ENERGY AND ENVIRONMENT FORUM
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Mediation/Facilitation/Conciliation

Mediation and facilitation are similar to litigation and arbitration because a third party participates in 
the process, but these processes differ in that the third-party is not a decision-maker. Mediation and 
facilitation are negotiation processes guided by a third-party. A mediation or facilitation process is very 
flexible because it is not focussed on applying the law, but rather on understanding the interests of the 
parties. Because there are not rigid procedures in place the parties are free to co-develop a process that 
meets their collective needs.  Therefore, there is space to include Indigenous cultural protocols, language, 
and laws in mediation and facilitation processes. 

There are not any formal mediation or facilitation processes set up within IA or to resolve rights and 
title disputes generally. However, courts have directed First Nation and Crown representatives to enter 
into mediation to resolve specific IA issues.37 The British Columbia Environmental Assessment Act, 2018 
includes dispute resolution and the province is currently working with First Nations in BC to develop a 
dispute resolution process that would form a regulation under the EAA.38 Although the discussions have 
not concluded, current understandings are that the process will likely be a mediation/facilitation process.  

As mediation and facilitation are not complicated procedurally and not focused on the application of 
Canadian laws and not requiring legal counsel as participants, the process can be less expensive than 
litigation and arbitration. 

Arbitration/Tribunal

Arbitration is not as formal as litigation but is similar as submissions are made to a third-party that will 
decide based on these submissions. It is not as complicated procedurally as litigation and therefore is 
more flexible and less expensive than litigation. A tribunal process is very similar to arbitration in that it is 
adjudicative in nature. 

Arbitration is an option under many Government- to- Government agreements, including BC Treaty 
Final Agreements, but tribunal processes are more common. Although not directly related to impact 
assessment, Canada has recently developed the Specific Claims Tribunal34 that resolves land claim 
disputes and will be discussed in more detail below. There is also the Mackenzie Valley Environmental 
Impact Review Board that oversees the review of natural resource project applications in the Northwest 
Territories and appoints a review panel for impact assessment.35 

In the consultation and accommodation context, the courts have determined that the Crown can delegate 
its legal duty to consult to an administrative tribunal either completely if certain conditions are met or 
partially where a tribunal is authorized to determine whether the Crown has consulted the Indigenous 
nation adequately or not.36  

34 Specific Claims Tribunal Act 
35 Mackenzie Valley Resource Management Act, S.C. 1998, c.25.
36 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 650 at para 55; Clyde River (Hamlet) v. Petroleum Geo Services Inc., 2017 SCC 40, [2017] 1 S.C.R. 1069. 

37 Squamish Nation v. Minister of Sustainable Resource Management et al., SCBC Court File No. L032971, Vancouver Registry.
38 Section 5(1) of the EAA states that the Minister may, subject to the regulations, appoint individuals to facilitate a dispute in relation to a matter enumerated under section 5(2).  
 The dispute resolution regulation is still under development: http://www2.gov.bc.ca/2018-act-regulations-and-agreements.  

PHOTO: DECHENLA
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Negotiation

Negotiation differs from the other processes in that there is no third-party participation. The process is 
simple in that it is direct discussion meaning that the process can be very flexible to include Indigenous 
cultural protocols, language, and laws. 

As mentioned above when describing litigation, the Supreme Court of Canada has pushed parties to 
negotiate resolution to Indigenous rights and title disputes meaning that negotiation is the most common 
form of dispute resolution in the context of Indigenous rights in Canada with the consultation and 
accommodation process39 and BC Treaty process prime examples. 

An issue with negotiation is that although case law, and in some cases contract law, can frame the rules 
of negotiation, the negotiation process can be largely unchecked by a neutral and independent party to 
ensure the process is fair and any power imbalance is addressed. Coyle explains that: 

Power in negotiation is derived from many sources, defined as the relative ability of one party to 
influence the outcome, is primarily derived from two sources: the alternatives available to each 
party outside the negotiation process (taking account of their resources) and the parties relative 
preferences in relation to possible negotiated outcomes.40  

In assessing the power dynamic regarding Indigenous and Crown negotiations in Canada, the Crown is 
operating in a legal space that it created and it imposes the onus on First Nations to prove its rights and the 
Crown also has the opportunity to justify infringements on any rights that are proven. Although litigation 
regarding the inadequacy of consultation does not require the First Nation to prove its right, it does still 
require substantial evidence to support its claim to that right and is still participating in a legal system that 
is applying Canadian law in a Canadian process. Further, the outcome of a consultation case is often more 
consultation which may not address the underlying issue from the Indigenous perspective. Litigation is also 
costly and time consuming and most Indigenous communities do not have the financial or human resources 
to participate in litigation of this nature. Therefore, the Crown likely maintains power in a negotiation process 
because its alternatives are to either go to court in a system that applies and interprets its laws or a First 
Nation does not participate in litigation because of a lack of resources which allows the Crown to influence 
the outcome of the negotiation, including ending discussions, and maintain the status quo.41  

Before moving on to the next section, it is prudent to raise the issue of trauma when considering the use of 
ADR processes with Indigenous peoples. Many Indigenous communities have suffered inter-generational 
trauma from the impacts of colonization and a trauma-informed approach should be implemented in any 
dispute resolution process involving Indigenous peoples. 

What the Survey Participants said about dispute resolution processes

Participants were asked whether any of the processes discussed above, except litigation, are appropriate 
as dispute resolution processes related to Indigenous disputes in an IA process.  Twenty-two participants 
answered that mediation/facilitation would be the most appropriate with 7 participants choosing 
negotiation. Only one participant chose arbitration. Six participants had answered “none of the above” and 
some reasons provided for this answer were that there needs to be flexibility in choice of process rather 
than just one process fits all and that it should be a traditional Indigenous dispute resolution process. 

Fifty-one percent of participants answered that a neutral facilitator, quick resolution, reasonable cost and 
transparency on how the resolution is achieved should be included in a dispute resolution process. A 
neutral facilitator was deemed most important by 25% of the participants. 

39 Although consultation is a process in itself it has elements of negotiation in seeking an interim solution to Indigenous land and resources disputes. 
40 Coyle, p.377. 
41 Ibid., pages 390-392.
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Thirty-four participants (92%) answered that a dispute resolution process should reflect Indigenous values, 
laws, and processes and 48% of participants answered that an Indigenous facilitator, Indigenous protocols, 
location of the dispute resolution process should be in the Indigenous community and Indigenous 
language are all important to be included in a dispute resolution process with Indigenous protocols being 
the most important (30%). The 4 participants that answered none of the above explained: 

• “It should include the community, our land and culture are very important to us, we listen to our 
elders, they know the past, honest communication”; 

• “UNDRIP principles, honouring truth and reconciliation commitments, working with FNs to ensure the 
process aligns with the nations worldview and the other way around”; 

• “The process needs to be developed by the community. In some Nations language and protocols 
may be paramount. In others transparency and clarity may take precedent. The IAA should not be 
developing a model that is “one size fits all” but rather should be developing a tool kit for a variety of 
options to guide Nation to Nation agreements”; 

• “The questionnaire seems to miss the point. What we need is shared decision-making not to be 
consulted as an interest group, without shared decision-making the whole process will allow 
proponents to railroad through all projects”; 

• “The parties must be educated about that specific area. That is: the geography, history, cultural 
significance, future long-term impact”.

It appears from these answers that the participants were not disagreeing with the criteria listed in the Survey 
question, but rather participants wanted to supplement the general criteria with further information. 

Seventy-three percent of participants would support a dispute resolution process developed collaboratively 
with the Agency and 50% of participants answered that if it is developed collaboratively, a dispute resolution 
process should be a flexible process to provide the parties the ability to adjust to different projects and that 
will be specific to a community and considers a community’s unique circumstances. Thirty-one percent said 
some aspects should be predictable and some aspects should be flexible. 

In the case that a third-party is utilized to aid in resolution of the dispute, the Survey asked participants 
what qualifications the 3rd party should possess. Sixty-four percent answered that the third-party 
should have technical environmental experience, experiential knowledge of Indigenous communities, 
legal experience, and alternative dispute resolution experience.  Experiential knowledge of Indigenous 
communities was the top answer (20%). Although not included in the Survey question, a practitioner with 
trauma-informed training would also be important experience to consider. 
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Concerns

Concerns with the IA process generally and the utilization of dispute resolution within IA process were 
raised throughout the Survey and participants were provided space at the end of the Survey to raise any 
further concerns and any final thoughts regarding the inclusion of dispute resolution in an IA process 
that they were not able to raise when answering the earlier Survey questions. Because of the volume of 
answers provided for these two questions, these are included as Appendix “A” to this paper. 

Some strong themes are gleaned from the answers provided by Survey participants. 

In summary, participants views are that there is a:

• Lack of recognition of Indigenous Nations as governments with inherent jurisdiction and without that 
recognition there will be a power imbalance in a dispute resolution process. 

• Lack of trust in the IA process and based on that mistrust Indigenous Nations cannot trust that a 
dispute resolution process will be legitimate, credible, and fair.

• Lack of understanding of Indigenous culture, values and laws and a fear that these will not be 
considered in a dispute resolution process.

So where does this leave us in terms of developing a dispute resolution process in IA.  Coyle surmises that 
a reason for moving beyond litigation to ADR processes is that:

…the importance of ADR processes in contemporary conflicts between Indigenous peoples and 
non-Indigenous governments is that such conflicts frequently involve disagreements about more 
than the interpretation of laws currently in place. Other important interests are at stake – such 
as whose laws should be used to resolve the dispute, how the parties should co-exist today, and 
whether non-judicial remedies might be best suited to righting historical wrongs. ADR approaches 
allow non-legal interests and perspectives of the parties to help shape the outcome of their dispute. 
This feature is particularly important in the context of Indigenous rights, where settler government 
laws and legal structures often played a major role in creating the grievance in the first place. As 
such, settler laws are often not accepted by Indigenous peoples as neutral standards for resolving 
such grievances.42

Further, “it is important to consider whether a process to resolve disputes about Indigenous rights 
recognizes and incorporates Indigenous values as well as non-Indigenous values. This is not simply 
a question of participant satisfaction: a dispute resolution process can only be effective in resolving 
grievances to the extent that it addresses the underlying conflict as perceived by the parties themselves”.43  

The inclusion of Indigenous laws and values raises the question of what are these Indigenous laws and 
values and how can these be utilized in a dispute resolution process.

Inherent Indigenous governance is recognized in the Constitution and Canadian courts have also 
recognized this jurisdiction.44 Further, Indigenous governance rests on Indigenous legal traditions.45   
Without going into a deeper and detailed analysis of “legal traditions”, “legal orders”, and “legal pluralism”, 
which is important but outside the scope of this paper, we need to establish that the starting point of any 
discussion regarding dispute resolution is that Canada is a legally pluralistic state; civil, common and 
Indigenous legal traditions organize dispute resolution in different ways, though there are similarities 
between them.46”  Within these legal traditions are legal orders and Indigenous law is part of and derives 
from an Indigenous legal order.”47 Within these legal orders there are the laws and legal processes specific 
to each Indigenous group48, which makes up the Indigenous Constitution.49 

42 Coyle, page 372. 
43 Ibid., p.378
44 Kent McNeil, note p.
45 John Borrows, “Indigenous Legal Traditions in Canada” 19 Wash. U.J.L. & Pol’y 167 (2005) at 175.
46 Ibid. p. 206.
47 Val Napoleon, “Thinking about Indigenous Legal Orders” (2007) National Centre for First Nations Governance, Working Paper at 2 (“Napoleon”)
48 Ibid.
49 John Borrows, “Canada’s Indigenous Constitution” (Toronto: University of Toronto Press, 2010). 

PHOTO: NISGA’A LISIMS GOVERNMENT / GARY FIEGEHEN



29

 FIRST NATIONS ENERGY AND MINING COUNCIL  FIRST NATIONS ENERGY AND MINING COUNCIL 

28

A fear that non-Indigenous people may have with the inclusion of Indigenous laws in dispute resolution 
processes is that these are not recorded in a way that is comprehended by non-Indigenous people and 
are therefore not accessible. Although Indigenous law may be recorded in stories, songs, practices and 
customs, Val Napoleon points out that:

It is not about trying to go back in time but about drawing on the strengths and principles of the 
past to deal with modern day problems and situations… it is possible to develop a flexible, overall 
legal framework that Indigenous peoples can use to express and describe their legal orders and 
laws so that they can be applied to present day problems.”50  

Borrows adds that “The authenticity of Indigenous laws is not measured by how closely they mirror the 
perceived past, but how consistent they are with current ideas of their communities.”51 

The work of Borrows and Napoleon provide us with an understanding of what Indigenous laws are and 
Hadley Friedland helps us understand how we may be able to apply Indigenous laws in dispute resolution. 
Friedland explains: 

Even if we agree that the recognition of and engagement with Indigenous legal traditions would be 
relevant to better understanding the Aboriginal perspective on environmental issues on traditional lands, 
we are still left with the very real question of how? …When we discuss more public, explicit and integrated 
use of Indigenous legal traditions in Canada generally, there are many legal, practical and institutional 
issues to address. But there are also very real intellectual issues to address…. how well we are able to 
address the legal, practical and institutional issues will depend on whether we actually address the 
intellectual ones, or whether we skip this step and assume we already know certain answers about the 
substantive content of Indigenous legal traditions. So, the first step toward practical engagement is finding 
ways to start engaging with Indigenous legal traditions in a substantive way.52 

In order to start asking better questions Friedland suggests that we need a logical starting point, we need 
to make some reasonable working assumptions and we need a way to get beyond generalities53 and 
generalizations.  Then we can begin to ask targeted and useful questions about the specific issues we are 
focussed on at any given point in time. Basically, Friedland is suggesting moving from the why to the what 
and how.

In the following section we start to discuss examples of dispute resolution processes used in Canada and 
other jurisdictions to address disputes regarding Indigenous land and resource rights. It is important to 
keep in mind the concerns raised by Survey participants and how Indigenous laws can be included in a 
dispute resolution process when assessing the potential for these dispute resolution models to be used in 
IA in Canada. 

50 Napoleon, p. 19
51 Borrows, p.200
52 Hadley Friedland, “Practical Engagement with Indigenous Legal Traditions on Environmental Issues: Some Questions” (A Symposium on Environment in the Courtroom: Key  
 Environmental Concepts and the Unique Nature of Environmental Damage, March 23-24, 2012 University of Calgary) (“Friedland”). Also see The Honourable Chief Justice  
 Lance Finch, “The Duty to Learn: Taking Account of Indigenous Legal Orders in Practice” Continuing Legal Education Conference held in Vancouver, November 2012 at 2.1.1.
53 Ibid. Generally, Friedland says that a logical starting point is that Indigenous peoples were governing the land base before settlers arrived and had laws to manage land and  
 resources; reasonable working assumptions are to ask what the sources of Indigenous laws are, who are the practitioners of these laws, and how are these laws recorded and  
 promulgated; and, getting beyond generalizations of cultural worldviews means to understand that law is fluid and adapts to contemporary issues. 
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Some Examples
The different dispute resolution processes to be considered in IA 

were discussed above. As also discussed, dispute resolution in 

IA needs to be viewed in the broader context of the recognition 

of rights and Indigenous jurisdiction and not viewed as a dispute 

that is just technical in nature. This section aims to discuss some 

more specific examples of dispute resolution and Indigenous 

rights that have been utilized in Canada, Australia, and New 

Zealand and some thoughts on whether these processes 

address the bigger issue of bi-juridical decision-making allowing 

for a trusted dispute resolution process for an IA process. 

The intent of reviewing these different dispute resolution 

processes is not to judge whether these examples are good or 

bad, but to provide an understanding of what dispute resolution 

models are out there and whether there are opportunities to 

determine whether the desired principles identified by Survey 

participants are found in any of these processes. By doing so, 

we may be able to develop a conceptual model of dispute 

resolution based on these examples. 
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A Final Agreement under BC Treaty Process contains dispute resolution processes to address Government-
to-Government disputes under the agreement. The Nisga’a Nation, Tsawwassen Nation, and Maa-nulth 
Nations have entered into Final Agreements with Canada and BC. Each of these Final Agreements have 
chapters dedicated to environmental assessment and how the treaty Nation’s jurisdiction regarding 
environmental assessment interplays with the federal and provincial governments jurisdiction. The 
dispute resolution chapters in these Final Agreements appears to apply to environmental assessment 
disputes and contain escalating dispute resolution processes that range from informal negotiation to 
mediation to arbitration. 

In Schedule M of the Nisga’a Final Agreement55, a wide range of dispute resolution options are available 
to the parties to address specific issues, such as: collaborative negotiation; mediation, neutral evaluation, 
technical advisory panel, elders advisory council; and arbitration. The dispute resolution processes 
available point to flexibility and the potential inclusion of cultural protocols and laws and that an Elders 
Advisory Council could play a role in the process. 

Although not created to address potential impacts from a natural resource project on Indigenous rights, 
the Specific Claims Tribunal plays a significant role in resolving First Nations land claims in Canada. The 
Tribunal is an independent body that was developed jointly by the Assembly of First Nations and the 
federal government to hear submissions from Indigenous Nations regarding land claims and to make a 
binding judgement on the validity of the claim and compensation if it is a valid claim.56 The Tribunal was 
enabled under the Specific Claims Tribunal Act,57 with the purpose to speed up the land claims process 
in Canada as the courts were overloaded with claims and unable to hear them all. Consistent with the 
practice of the courts, the Tribunal often directs the parties to negotiate a settlement before the Tribunal 
adjudicates it. The Tribunal has been successful in speeding up the land claims process, but it has not 
significantly resolved the numbers of claims in the cue.58 

The Mackenzie Valley Resource Management Act established the Mackenzie Valley Environmental Impact 
Review Board (“Review Board”) as an independent administrative tribunal.59 Land claims agreements60 
enabled the recognition of those land rights in the legislation and the right for these Indigenous nations 
to participate on the Review Board. The Review Board is considered a co-management board made up of 
equal Indigenous, federal and territorial representatives and it oversees the environmental assessment 
process under the Act. The Board refers adjudicative responsibility to an independent panel that makes 
recommendations to the territorial Minister. If there is a dispute in the environmental assessment process, 
the disputant applies to court for a judicial review of the Ministerial decision. 

Canada

As mentioned above, negotiation seems to be the preferred method of dispute resolution regarding First 
Nation rights in Canada and the negotiation processes are driven by rights and title litigation. The leading 
cases direct the parties to negotiate and if resolution cannot be achieved the dispute goes back to court 
for further direction. In some cases, the court has finally resolved the rights issue such as in the Tsilhqot’in 
decision54 where the court made a declaration of Aboriginal title and in others a negotiation process has 
finally resolved the rights issue such as through a Final Agreement under the BC Treaty process. However, for 
the most part Indigenous rights and title issues remain unresolved through either litigation or negotiation. 

54 Tsilhqot’in Nation v British Columbia, 2014 SCC 44 [Tsilhqot’in]

55 www.rcaanc-cirnac.gc.ca/eng/1100100031292/1542998607479
56 www.sct-trp.ca/hom/index_e.htm
57 RSC 2008, c.22
58 Coyle p.394-395
59 https://www.Reviewboard.ca/about 
60 Gwich’en Comprehensive Land Claims Agreement & Sahtu Dene and Metis Comprehensive Land Claims Agreement
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In BC, the EAA includes dispute resolution as an option for Indigenous nations for certain disagreements 
under the EAA. The understanding at this point in time is that the dispute resolution process will reflect 
mediation or facilitation and seek to include Indigenous values and protocols.  The dispute resolution 
process will apply to disagreements between First Nations and the EAO listed under section 5(2) of the 
EAA, which are:

• The First Nations that will participate in the EA process;

• Whether a project will be terminated before the EA starts or whether it is exempted from EA process;

• The type of assessment to be conducted; 

• The process order;

• The assessment report; and,

• The Minister’s decision to either grant or refuse an EA Certificate.

The EAO cannot make a decision on the matter at issue until the facilitator has provided a report.61   
Importantly, the dispute resolution process will not abrogate or derogate from the rights recognized under 
section 35 of the Constitution Act and does not limit the First Nation from seeking a remedy from a court.62  

Section 5(4) sets out that the details of the powers and duties of the facilitator will be included in the 
regulation, which is currently under development.  

In the Canadian context, there appears to be space for a government-to-government dispute resolution 
that includes flexibility to include First Nation values and protocols under the Treaty Final Agreements 
where agreement on jurisdiction has occurred. However, there are only a handful of Nations that have 
entered such agreements and many are not intending to follow this path. There also appears to be a desire 
to co-develop an independent dispute resolution body to address land issues with the establishment 
of the Specific Claims Tribunal, but the Tribunal is not flexible in terms of inclusion of Indigenous laws, 
cultural values and protocols or in terms of a mandate to resolve these claims.  The Mackenzie Valley 
Environmental Review Board is an independent dispute resolution body that goes a step beyond the 
Tribunal to require equal Indigenous participation on the Review Board, but decision-making is limited 
by legislation with the territorial Minister maintaining power to make a final decision on approval. 
Under the EAA, the dispute resolution appears to include a collaborative effort amongst provincial and 
Indigenous leadership to develop a mediation process inclusive of Indigenous values, but does not have 
an independent dispute resolution body to oversee the process. 

As participants in the survey conveyed, there are not any formal dispute resolution processes in place 
to resolve Nation to Nation disputes. It is contemplated that the dispute resolution process under the 
EAA will be an option for First Nations disputes, but it is not clear what the details of this process may be. 
Anecdotally, we know that there are Nation-to-Nation Protocols amongst First Nations generally and in 
some cases specific to consultations on the proposed development of natural resource projects. These 
protocols are usually non-binding and therefore a First Nation cannot be compelled to attend dispute 
resolution under these processes.

61 EAA, s. 5(5)(a).
62 EAA, s.5(8),(9). 
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The Native Title Act63 was enacted to protect native title from the impacts of future government actions on 
native title rights in that when a future act is permitted to proceed it only suspends native title interests 
and does not extinguish them64. The National Native Title Tribunal (“NNTT”) is an independent statutory 
body established under the NTA to assist in resolving native title issues65. The two key functions of the 
NNTT related most closely to proposed development of lands and natural resources and environmental 
assessment in Canada are:

• Acting as a mediator or arbitrator for situations where the parties cannot come to agreement on future 
acts (example mining projects) with the ability to refer issues to the federal court; and 

• Assisting parties to negotiate Indigenous land use agreements and validating any objection to such  
an agreement. 

If a future act of the national or state government could impact on native title rights, the NTA requires 
negotiation.66 Once the Australian government believes the future act will impact on a registered claim to 
native title, it is required to send notice to the native community that has the registered claim.67 If the native 
community does not have a claim registered with the federal court, it must submit its claim application to the 
federal court within 3 months of the legislated right to negotiate being triggered. This includes the situation 
where a native community may have a competing claim to native title with another native community. 

If the parties to the negotiation cannot come to an agreement on how the future act can proceed, either 
party has the right to apply to the NNTT to request a mediation or to have the NNTT make a determination 
on whether the future act can proceed or not.68 The NNTT determination is filed with the federal court. 

The parties are directed to negotiate in good faith. If the parties are challenged to resolve issues in the 
negotiation process, they can apply to the NNTT to mediate the dispute. If these processes do not lead to 
resolution of the issue, a party can apply to the NNTT to obtain a determination through arbitration. The 
NNTT will not accept an application for a determination if it finds that the national or state government or 
project proponent has not negotiated in good faith and the parties are directed to continue negotiations 
until the standard is met. The negotiations must be in line with the criteria set out in section 39 of the NTA. 
The arbitration process is generally a review of written submissions, but it may request oral testimony and 
may also hold the hearing at the physical location of the future act application. 

63 Native Title Act, 1993 (Cth) (“NTA”)
64 https://www.NNTT.gov.au/aboutus.aspx 
65 Ibid.
66 https://www.NNTT.gov.au/Pages/Negotiation.aspx.
67 Ibid.
68 Ibid.
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Under the NTA, native communities and parties interested in the future act may negotiate Indigenous Land 
Use Agreements69 (“ILUA”). An ILUA sets out the mitigations, accommodations, and economic benefits 
the parties agree to in exchange for the native community’s legal support for the project proceeding.  The 
parties may request the participation of the NNTT to facilitate negotiations and review draft agreements 
but are not required to. If an ILUA is reached, it is filed and registered with the NNTT. 

Other native communities that claim native title to the area can object to the registration of the ILUA by 
filing the objection with the NNTT who then make a decision on whether the objection is valid or not. If the 
objection is valid, a negotiation process is facilitated by the NNTT to obtain relevant information from the 
parties and the parties have an opportunity to respond to the others information. The NNTT can register 
the ILUA despite a valid objection. If the NNTT dismisses the objection or registers the ILUA despite the 
objection, the aggrieved party can apply for a judicial review of the decision. 

The NNTT as a neutral dispute resolution body plays a significant role in how disputes are resolved 
between native communities and national and state governments. However, there may be two issues 
that limit the effectiveness of the NNTT in a dispute resolution process. First, the NTA nor the NNTT policy 
require native representation as members of the NNTT and does not require native cultural values and 
processes to guide dispute resolution processes.  This may affect the native community’s view of fairness. 
Second, as explained by Coyle:

These dispute resolution processes are somewhat limited in scope, however, as the combined 
effect of Australian case law and applicable federal legislation dramatically restricts the types of 
land on which Aboriginal title may be claimed.70 

Further, Coyle explains,

As for the statutorily mandated ‘right to negotiate’, as noted above, it is subject to several significant 
limitations that allow governments to effectively override the Aboriginal interests. The result, despite a 
statute that appears to benefit Aboriginal claimants by privileging negotiation and permitting impasse-
breaking by an independent party, is a set of ADR processes that the independent commissioner 
mandated to review the NTA has characterized as failing to fulfill the Act’s object of protecting 
Indigenous land rights and tending to humiliate the people it should serve.71

If the starting point is a definition of land and resource rights that are limited by Australian law, the national 
and state governments have an advantage in any negotiation to rely on the status quo being maintained 
by the NNTT or through litigation. The national and state governments have stronger alternatives to a 
negotiated agreement than the native communities in Australia.

New Zealand

In New Zealand, the Treaty of Waitangi Act establishes the Waitangi Tribunal. The Waitangi Tribunal is a 
commission of inquiry independent of the New Zealand government and investigates Maori claims that 
Crown action is inconsistent with principles of the Treaty of Waitangi.72 This can be full treaty settlement or 
matters related to treaty rights. 

The Tribunal Panel is made up of 16 members equally represented by Maori and non-Maori and equal 
representation of men and women. For each claim submitted, a panel of 4 is appointed with a Maori elder 
included in addition to the 4 panel members to provide expertise on matters of Maori law and custom and 
to ensure Maori protocol is followed73. 

A Maori tribe must submit its claim to Tribunal before any dispute resolution can occur. The Tribunal 
determines the validity of the claim and then directs the parties on whether negotiation, mediation, or 
adjudication is required to resolve the dispute and then makes recommendations on remedies74. The 
Tribunal goes beyond resolving land and natural resource issues and may also make recommendations on 
redress for cultural and spiritual losses as well.  

69 https://www.NNTT.gov.au/futureacts/pages/ILUA.asp
70 Coyle, page 387.
71 Coyle, pages 393-394. 

72 https://waitangitribunal.govt.nz/about-waitangi-tribunal/ 
73 Carwyn Jones, “Maori Dispute Resolution: Traditional Conceptual Regulators and Contemporary Processes” Victoria University of Wellington legal Research Papers, Volume 4,  
 Issue 5 online: http://www.victoria.ac.nz/law/research/publications/legal-research-papers, (“Jones”) at page 130. 
74 https://waitangitribunal.govt.nz/assets/Documents/Publications/Guide-to-Practice-and-Procedure-2018.pdf
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The Treaty of Waitangi is written in both the English and Maori languages creating a situation where 
different worldviews need to be reconciled in implementing the treaty principles. The Tribunal has 
incorporated Maori culture and laws in the Tribunal operations and more specifically hears Maori 
evidence and submissions according to the Maori Tribe’s protocols and language and hearings are held 
in the community at its marae, which is the sacred facility where community business is done.75 Carwyn 
Jones argues that “This application of Maori values and processes is not mere window dressing. It has an 
important influence on the way Maori groups are able to express their claims and, as a consequence, the 
way rights and obligations are articulated in this forum.76 

The Tribunal is more akin to a reconciliation commission that has credibility and legitimacy amongst those 
that hold the grievances. The legitimacy of the Tribunal comes from the application of Maori values and 
processes and the membership of the Tribunal contributes to its credibility among Maori.77   

As a commission of inquiry the Tribunal is not a Maori practice, but the Tribunal has always had a great 
deal of flexibility in setting its own procedures.  Jones explains, 

It is very powerful indeed to have this commission of inquiry following Maori procedure, behaving 
in a way that shows respect for Maori values and institutions, recognising tikanga, and being guided 
by important Maori conceptual regulators. The significance of all these seemingly small issues of 
practice can be overlooked in thinking about how Maori rights are discussed substantively within 
the Tribunal process. But it is precisely these points of practice that allow Maori people to tell 
their stories in their own way and that provide a space to explore Maori understandings of rights, 
obligations, and relationships.78 

It appears that the Tribunal is well respected by the Maori people and the Maori have confidence in the 
Tribunal as a fair process. However, as Coyle points out the Tribunal’s role is to make recommendations 
that are to be included in negotiations between the New Zealand government and the Maori tribe.  The 
New Zealand government is not bound to the outcome of the Tribunal process and has not always 
accepted the recommendations made by the Tribunal. 

Coyle explains, 

In terms of a power imbalance, the Maori do not enjoy constitutional protection of their rights, 
leaving the government’s power to legislate a powerful alternative, which it can exercise to modify 
Maori land rights even after they have been recognized by the courts. Further the New Zealand 
courts have tended to focus on supporting, in a secondary role, legislative recognition of the 
principles of the Treaty of Waitangi, rather than resolving claims themselves based on the terms 
of the Treaty texts. The fact that the New Zealand courts have thus far been unwilling to enforce 
the Treaty as a free-standing source of rights means that when the current government policy 
states that either party may withdraw from negotiation at any time, the Maori party is likely to 
find little solace in its negotiation alternatives.  The absence of a litigation alternative for most 
historical claims renders the Maori more vulnerable than their Canadian counterparts to settlement 
limitations dictated by the Crown.79  

Although a mutually agreeable dispute resolution process has been developed by the Maori and the New 
Zealand government, the issue of a power balance remains when determining outcomes.

The Tribunal also hears claims regarding Maori-to-Maori disputes. Although the Tribunal has not dealt 
with many of these disputes, we have two examples to discuss here. The first is a discussion of a dispute 
between two Maori tribes regarding an overlapping boundary claim. 

75 Jones, page 130. The Tribunal aims to operate in accordance with local Maori protocol as much as possible. The involvement of Maori elders is essential for this purpose, and  
 oral histories are a significant component of every claim and inquiry as a result. Elders also shape the process in other ways. When the Tribunal investigates a claim, the panel  
 that hears the claim will usually travel to the community and will often sit in a meeting house. The Tribunal encourages the local community to be as involved as possible, and  
 Tribunal hearings are usually important community events
76 Jones, page 129.
77 Ibid.

78 Ibid., page 131.  
79 Coyle, page 391.
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The dispute between the two Maori tribes arose from settlement negotiations between one of the tribes 
and the Crown and another tribe that claimed the settlement would impact on its claimed interests. The 
Tribunal directed the parties to mediate the dispute with the goal of developing a mechanism to allow for 
the treaty settlement to conclude but accommodate the other tribes’ interests.80 The Tribunal appointed 
one non-Maori mediator with ADR training and a Maori elder to work with the mediator to help guide the 
process and advise on the application of Maori values and protocols.81 

In order to understand the outcome of the mediation, it is important to understand that the tribe in 
settlement negotiations was quite far into the negotiation process meaning that it had volumes of 
information regarding its interests in the lands collected already and were well versed in the settlement 
process and built up a relationship with the Crown through the settlement process.82 The other tribe had 
not entered settlement negotiations and therefore had none of what the other had.  In terms of approach, 
the aggrieved tribe wanted to follow a process based on tikanga (Maori customary practice) while the 
other tribe and the Crown framed discussions to be aligned with the negotiated terms of the settlement 
redress and directions from the Waitangi Tribunal leaving the dominant narrative of the mediation to 
be rapid conclusion of the treaty claim.83 The knowledge gap of the aggrieved tribe and the differing 
procedure taken by the parties “precluded any meaningful engagement whereby a mutually acceptable 
dialogue, let alone a way forward, could be achieved”. 84 In the end, the mediation failed and the claim was 
adjudicated by the Tribunal in favour of the tribe that was in the settlement process. 

Post-mediation, the mediators did an assessment to get an understanding of why it failed. Most notably, 
it was determined that a pre-conference gathering would have been helpful to discuss the expectations, 
concerns, and to explain the process of mediation and the mediator’s role. It would be at this point that 
an understanding of the dispute from the aggrieved tribe’s perspective was centred on “values, mana, and 
identity” rather than the terms of treaty settlement and the parties could have discussed a co-developed 
process based on tikanga to address these concerns.85 Although a Maori expert in tikanga was included as 
a co-mediator, the process was not amenable to including the skills this mediator had to offer.

Although the mediation process failed, Jones contends that:

There are clearly lessons to be learnt as to how aspects of Maori dispute resolution can be more 
effectively incorporated, but the attempt that the tribunal made to establish a mediation process 
that recognised tikanga and operated according to conceptual regulators is in itself instructive. 
It indicates that the tribunal and Maori groups clearly perceive value in applying Maori dispute 
resolution processes to issues such as these.86 

The second Maori-to-Maori dispute to be discussed is different in that it is an inter-tribal dispute between 
the family groups that make up the larger tribe. The preference for the Tribunal is for a tribe to make a 
claim collectively rather than independent claims made by the sub-tribal groups87 within the tribe or to 
have agreement amongst the tribe and sub-tribes on what parts the each could claim to avoid conflicting 
claims at the Tribunal hearing. 

In this situation a number of sub-tribal groups wished to file separate from the tribe and claims conflicted 
with other sub-tribal groups. The Tribunal held a tribal gathering whereby hundreds of community 
members attended with Tribunal members and lawyers. Each claimant’s lawyer was called upon to state 
which sub-tribal group the lawyer represented as would be done in any hearing process. However, the 
lawyer was also required to name the Maori decent group that each sub-tribe claimed to represent. The 
purpose of requiring this was for the Tribunal to bring the discussion at the gathering to that of kinship 
links and community structures to encourage these groups to come to agreement on making claims more 
consistent with these traditional family structures rather than the interests of the incorporated entities that 
represent the sub-tribes and the frivolous claims that these entities may pursue.88 Jones explains,

Individuals who might have been prepared to try their luck with a mandate dispute in a letter 
were much less likely to stand up in front of their community and make unsupportable assertions. 
They would be well aware that their own elders would not support them, and that lack of support 
would speak volumes to everyone present. By using Maori concepts about group membership and 
representation alongside Western public law rules of fair procedure, these matters were able to be 
worked through in a satisfactory way. Moreover, this process actually seemed to make good sense 
to the Maori community.89

In understanding Maori laws as maintaining a balance within relationships, the Tribunal was successful in 
achieving an enduring outcome for this issue. 

80 Mereana Hond, “Resort to Mediation in Maori-to-Maori Dispute Resolution: Is it the Elixir to Cure All Ills? Victoria University of Wellington Law Review 33 (2002) at p.585.
81 Ibid.
82 Ibid., pages 586-587.
83 Ibid.
84 Ibid.
85 Ibid.
86 Jones p.132

87 Maori tribal and sub-tribal groups take the form of a Trust Board or incorporated society.
88 Jones pages 125-126.
89 Ibid.
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Discussion on  
Conceptual Options
The intent of this paper is to initiate discussion on what an 

appropriate dispute resolution process could be regarding 

the impacts of natural resource development on Indigenous 

rights and more specifically how such a process can address 

disputes raised in IA. In reviewing the Survey results, Indigenous 

respondents provide us with their concerns and from these 

concerns we can draw out some values and principles that 

from an Indigenous perspective need to be considered when 

developing a dispute resolution model. 
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In summary, the Indigenous perspective based on Survey participants views are that there is a:

• Lack of recognition of Indigenous Nations as governments with inherent jurisdiction and without that 
recognition there will be a power imbalance in a dispute resolution process. 

• Lack of trust in the IA process and based on that mistrust Indigenous Nations cannot trust that a 
dispute resolution process will be legitimate, credible, and fair.

• Lack of understanding of Indigenous culture, values and laws and a fear that these will not be 
considered in a dispute resolution process.

We are also coming to an understanding that the duty to consult and accommodate on its own is not an 
effective forum for resolving disputes in IA as the default dispute resolution model for Indigenous nations 
in that process is litigation. Furthermore, by only including the goal to secure Indigenous consent in 
guidance documents is mere rhetoric because the law of consultation and the IAA remains the standard 
for the Agency and Crown to meet. Indigenous inherent jurisdiction must be recognized and balanced 
with Canadian jurisdiction in order for consent to have meaning. This attempt to secure consent cannot 
be viewed as implementing the UN Declaration and specifically regarding FPIC and the process principles 
under Article 27. 

The IAA does not include dispute resolution as an option for disagreements between Indigenous Nations 
and the Agency or Crown. Guidance documents provide that dispute resolution is an option that the 
Indigenous Nation and Agency can agree to, but it must be made clear that the dispute resolution 
process is constrained by Canadian law. In the guidance documents, the dispute resolution model that is 
suggested as appropriate is the model being developed under the EAA. 

Under the EAA model, significant decisions such as whether a project should be assessed or not, how it 
should be assessed, whether there is agreement on the conclusions of the assessment report, and the 
Minister’s decision to grant or refuse an EA Certificate can trigger the dispute resolution mechanism under the 
Act. Survey participants listed similar decision points as important for dispute resolution in the IAA process. 

These are all decisions that have the potential to adversely impact on the rights of the Indigenous Nation 
and are not merely disputes about technical issues or information requests. As discussed above, an ADR 
style process on its own cannot address these issues without other larger issues being resolved around 
recognition of Indigenous inherent jurisdiction and a definition of consent that is based on the balancing 
of that inherent jurisdiction with Canadian jurisdiction. Attempts to resolve a dispute of this magnitude 
when the Agency and Crown have final decision-making authority creates a power imbalance that likely 
cannot be levelled through negotiation, mediation, or facilitation alone. We have seen in both Australia 
and New Zealand that this same power imbalance exists to differing degrees. The fear from a First 
Nations perspective is that a facilitated or mediated dispute resolution process in IA is only facilitating the 
discharge of the Crown’s duty to consult.

In order to address the lack of trust and issues of legitimacy, credibility and fairness an independent 
dispute resolution body is likely needed. Canada has created the Specific Claims Tribunal for this very 
reason and we have seen that both Australia and New Zealand have created independent tribunals to 
address Indigenous disputes. However, both Canada and Australia have not taken the steps New Zealand 
has in terms of co-developing a tribunal that is inclusive of Indigenous values, protocols and laws and has 
equal representation of Indigenous and non-Indigenous tribunal members. 

The EAO is contemplating the inclusion of Indigenous values and protocols in its facilitated process. A 
lesson to be learned from New Zealand is that it must be more than retaining an Indigenous person to 
co-mediate a state developed process. Pre-conference meetings must occur to allow the Indigenous 
perspective to be included in developing the process and scoping the issues to be discussed that better 
reflect Indigenous laws and processes or the mediation will fail. We have learned that there are methods to 
make Indigenous legal traditions accessible and relevant in our contemporary setting. 

PHOTO: DECHENLA



 FIRST NATIONS ENERGY AND MINING COUNCIL 

48

In terms of disputes between Indigenous Nations, we have learned that in Canada there not any formal 
processes being utilized right now. The EAA provides that the dispute resolution process under the Act may 
be used for these disputes, but details are not available yet on what this may look like. It is likely that there 
may be distrust in the process as it is being mandated under the EAA and not through an independent body. 

A frustration that Survey participants expressed is that outside of going to court there is no way to compel 
another First Nation to participate in a dispute resolution process. Both Australia and New Zealand permit 
these claims to be made to their respective tribunals for adjudication, which would help frustrated Nations 
in the Canadian context. However, in Australia the claims are assessed by a state developed process in 
accordance with the limited definition of native title under the Native Title Act and therefore the outcome of 
most claims is unsatisfactory. In New Zealand, the Waitangi Tribunal has attempted to resolve these disputes 
through the use of Maori laws and protocols to varying success, but optimism that lessons have been learned 
to improve. It appears that an independent tribunal that is inclusive of Indigenous values, protocols and laws 
and has equal representation has a greater chance of success in resolving these difficult issues as it may be 
seen as legitimate, credible and fair to the Indigenous nations on both sides of the dispute. 

In considering the concerns of Survey participants and the research done regarding dispute resolution 
processes domestically and internationally, it appears that a dispute resolution model that reflects the 
Waitangi Tribunal’s values, principles and structure is likely a model that will address these concerns. We 
must be cognizant to not take a ‘cookie cutter’ approach and attempt to apply what works in another 
jurisdiction to the Canadian reality. As mentioned in this paper we must take a ‘made in Canada’ approach.90   

However, the issue of power imbalance is still evident under the Waitangi Tribunal model, but as noted in 
this paper the constitutionally protected rights of First Nations in Canada may enable a stronger position 
for First Nations than their Maori counterparts where the New Zealand government has used its power to 
legislate infringements on Maori rights. Further work needs to be done in Canada to address this bigger issue 
of jurisdiction and is likely a topic of discussion between the federal government and First Nations leadership 
regarding the impending implementation of the UN Declaration.  

90 Blaine Favel and Ken S. Coates, “Understanding FPIC, From assertion and assumption on ‘free, prior and informed consent’ to a new model for Indigenous engagement on  
 resource development,” April 2016, p.24 (macdonaldlaurier.ca). In this article Favel and Coates explain: “Canada requires a decision-making and conflict resolution  
 system that is culturally sensitive, timely and fair. The establishment of a non-juridical arbitration body, staffed by commissioners acceptable to all parties and with a mandate  
 to resolve disputes, would go a long way toward providing a transparent mechanism that respects Indigenous cultures and political processes, and spells out the relative  
 rights and responsibilities of Indigenous peoples, governments, and corporations… One such system is the Waitangi Tribunal in New Zealand…”.
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Conclusion
A Survey was conducted with First Nations in BC to get a better 

understanding of what their perspectives may be with a dispute 

resolution process being included in IA. Survey results have 

identified that First Nations in BC are concerned that a dispute 

resolution process will not recognize Indigenous jurisdiction, 

that there will be a power imbalance, that the process will not be 

fair or credible, and that Indigenous values, protocols and laws 

will not be included in the process.
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IA based on consultation and accommodation with the rhetoric of obtaining Indigenous consent will 
only lead to more litigation. ADR without the recognition of Indigenous jurisdiction maintains the power 
imbalance in these dispute resolution processes and will only continue the status quo of unilateral federal 
decision-making. 

This paper is about reconciliation and not merely a dispute resolution process. You cannot separate the 
two. The work to achieve reconciliation is set out in the Principles respecting the Government of Canada’s 
relationship with Indigenous peoples. As stated in the Principles “This transformative process involves 
reconciling the pre-existence of Indigenous peoples and their rights and the assertion of sovereignty of the 
Crown, including inherent rights, title and jurisdiction. Reconciliation, based on recognition, will require 
hard work, changes in perspectives and actions, and compromise and good faith, by all”. 

In order to understand how we may achieve reconciliation based on recognition as described above, we 
must return to the words shared by Hadley Friedland earlier in the paper about practical engagement with 
Indigenous legal traditions. We will need to do the intellectual work to find ways to engage with Indigenous 
legal traditions in a substantive way. We cannot have as our starting point an assumption of what these 
legal traditions are. 

As Coyle explains, a dispute resolution process can only be effective in resolving grievances to the extent 
that it addresses the underlying conflict as perceived by both parties themselves.91 In resolving Indigenous 
rights issues this would mean recognizing both Indigenous values and non-Indigenous values in the 
dispute resolution process. The Waitangi Tribunal has been successful because of this approach and it has 
been said that “while the Tribunal has the role of a land claims commission, it also has a function akin to a 
truth and reconciliation commission”.92  

We cannot expect that an ADR process that merely includes Indigenous participation and protocols 
without the practical engagement with Indigenous legal traditions, values, and processes in a substantive 
way will lead us to reconciliation. A model based on the values, principles, and structure of the Waitangi 
Tribunal gives us the best chance to develop a ‘made in Canada’ dispute resolution model that can 
address IA disputes in the spirit of ‘reconciliation based on recognition’.  

91 Coyle p.378
92 Jones p.129

HEILTSUK NATION
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Appendix “A”
• “Canada’s and all other negotiations that have taken place to this date have proven to be one sided in 

favour against the Indigenous people…the attitude is still the method to barter with bead and trinkets!!”. 

• “It must honour the constitutional framework, co-jurisdictional and be true consent based not consensus 
oriented or call consent but just asking peoples if they say yes or no and then ignoring the answer”.

• “FN governments need to be able to make enforceable decisions like any other government”. 

• “Governments don’t know enough about FN land, culture, economics, language, laws, water, 
ecosystems and priorities to properly use a dispute resolution process. If there is disagreement at this 
point, who comes out favourably? Time changes things so what is OK today may not be in future.” 

• “Not community lead and not based on history or heritage of FNs. Certain areas have always been off 
limits and should remain that way”.

• “That they don’t understand the values of sustainability, get tiring constantly subsidizing industries. It’s 
the risk they take”; 

• “no concerns as long as cultural values are recognized and respected and all points of view are accepted”. 

• “The only people that can determine the results of an IA are the people who live in each community” 

• “Question 20 states Indigenous language, I think that an interpreter should be available for those that 
require one. I find most elders have a better understanding of what is being spoken about is translated 
for them. Too many times I see elders asked to sit in these meetings, yet, they have no clue to the 
English language and large words what is being said or asked of them. We need to incorporate more 
translations for our elders”

• “respectful of Indigenous natural laws within our territory”.

SURVEY PARTICIPANTS ANSWERS TO QUESTIONS 28 & 29

• “Needs to be community lead and sometimes it should be okay to just say no to projects. Each 
community needs to be dealt with on their own terms”. 

• “A dispute resolution process where the project can and will still be approved by the governments 
does nothing for recognition of FNs involvement, other than to be “window dressing”. 

• “There is a substantial risk of dispute resolution becoming a hollow procedural exercise akin to 
consultation and accommodation if final discretion is ultimately retained by the Crown decision-
maker following a dispute resolution process”.

• “My concern is that it is a token step for the Crown meanwhile the spirit and intent of FPIC remains 
absent from the IA process more generally, and legally”. 

• “Concern with dispute resolution is lessening our strength of formal recognition of our territory”. 

• “yes the issue is that the IA process is not about sharing the decision-making but about consulting FNs 
then approving the project whether or not the FN supports it. Its window dressing the existing one-
sided decision-making IA process”. 

• “The main concerns are (a) proponents and the Crown using a dispute resolution process to 
circumvent or procrastinate the duty to consult and get FPIC in the preliminary stages of an IA, and a 
project in general”.

• “There are very real limitations to dispute resolution on a project-by-project basis in the context of 
unresolved Aboriginal title and rights, existing cumulative impacts of resource extraction and ongoing 
crisis from the legacy of colonization in need of redress”. 

• “Get the consent-mechanisms down first, or at least alongside the dispute resolution process”.

• “Toss out the IA process and have a shared decision-making process. Keeping the IA process is just 
making a slight change to a non-satisfactory process for approving projects with or without FNs support. 
It is a flawed process and needs to be removed for shared decision-making. Consultation just leads to 
more litigation, more protests, more FNs turned into criminals using “injunctions” and related issues”. 
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INDIGENOUS DISPUTE RESOLUTION SURVEY 2020 

Has your Indigenous community participated in a federal impact assessment (IA) process 
where a dispute with the Impact Assessment Agency of Canada (IAAC) occurred?

If you answered yes to question 1, please explain what the dispute was about. If your 
Indigenous community has participated in more than one federal IA process and a dispute 
occurred in any of those IA processes, please list those disputes as well.

Answered: 11   Skipped: 26

If you answered yes to question 1, was the dispute resolved:

Q1

Q2

Q3

If the dispute was resolved satisfactorily, please explain how it was resolved.

Answered: 3   Skipped: 34

If the dispute was unsatisfactorily resolved, please explain why.

Answered: 7   Skipped: 30

Has your Indigenous community had a dispute with another Indigenous community regarding 
conflicting Indigenous rights and title claims to a project area subject to an IA process?

If you answered yes to question 6, how was the dispute addressed?

Q4

Q5

Q6

Q7
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If you answered yes to question 6, was the dispute resolved:

If the dispute was resolved satisfactorily, please explain how it was resolved. 

Answered :2  Skipped: 35

If the dispute was unsatisfactorily resolved, please explain why.

Answered :12  Skipped: 25

Under the new federal Impact Assessment Act, when the Minister makes a decision to either 
approve or not approve a designated reviewable project in an IA process the Minister must 
determine whether Indigenous consent is achieved throughout the IA process. Currently, there 
are no clearly identified Indigenous consensus decision points in the IA process. Should 
there be clear Indigenous consensus decision points identified throughout the IAAC process?

Q8

Q9

Q10

Q11

If you answered yes to question 11, do you think that consensus decision points should 
occur at the:

If you answered no to question 11 or none of the above to question 12, please provide 
reasons.

Answered: 1  Skipped: 36

Q12

Q13
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If you answered yes to question 14, what is most important for you to be included in the 
dispute resolution process.Q15

If an IAAC project lead makes a decision during the IA process without the Indigenous 
participant’s consent, should there be a designated dispute resolution process to address 
the disagreement at that point in the process?

Q14 If you answered “no” to question 14, please share your reason below.

Answered: 2  Skipped: 35

If you answered “None of the above” in question 17, what is an appropriate dispute 
resolution process to resolve disputes in an IAA process?

Answered: 5  Skipped: 32

Do you think that any of the following dispute resolution processes are appropriate to 
resolve a dispute within the IAA process?:

Q16

Q18

Q17
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If you answered yes to question 19, what is most important to you?Q20

Should a dispute resolution process reflect Indigenous values, laws and processes?Q19 If you answered “None of the above” to question 20, please tell us what is most important 
to you to be included in the dispute resolution process.

Answered: 6  Skipped: 31

Would you support a dispute resolution process developed collaboratively by Indigenous 
communities and IAAC?

If a process is to be developed to resolve disputes between IAAC and Indigenous 
communities in the IA process, should the dispute resolution process be:

Q21

Q22

Q23
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If a dispute resolution process requires a 3rd party to resolve the dispute, what 
qualifications are most important to you?Q25

If you answered, “None of the above” in question 23, please explain.

Answered: 0  Skipped: 37

If you answered “None of the above” in question 25 or if we missed a qualification that is 
important to you, please explain.

Answered: 2  Skipped: 35

Q24

Q26

If there is a risk that participating in a dispute resolution process within the IA process 
could compromise a future legal claim against the Crown on the project being assessed in 
the IA process, would you participate in the dispute resolution process?

Do you have any concerns with a dispute resolution process being used in the IA process? 
What are they?

Answered: 20  Skipped: 17

Do you have any final thoughts on dispute resolution in the IA process?

Answered: 15  Skipped: 22

Q27

Q28

Q29
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