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Letter of the CEO, 
Dave Porter
It is time for the federal and provincial Crowns to change the way they engage and involve First Nations 
in environmental decision-making. A key decision-making tool, environmental impact assessment is an 
important opportunity to meaningfully engage First Nations in assessments and project decisions, and 
implement and uphold Indigenous jurisdiction and authority over projects in or with potential to impact 
their territories. 

In 2016, the federal government began to review its environmental assessment processes, with the goal 
of establishing “new, fair processes.” The review presented an opportunity to enshrine in legislation the 
principles and tools needed to advance reconciliation through full recognition and respect for Indigenous 
law and authority. During the three-year review, Canadian officials heard from First Nations across BC, 
including the First Nations Energy and Mining Council (FNEMC), about the need to fully implement the 
United Nations Declaration on the Rights of Indigenous Peoples (UN Declaration) in federal assessment 
processes and facilitate First Nations’ meaningful engagement.

The Impact Assessment Act, enacted in 2019, falls far short of that standard. However, through careful and 
respectful implementation in partnership with Indigenous peoples, there remain opportunities to ensure 
that federal impact assessments recognize and uphold First Nations’ decision-making authority and 
support their engagement in environmental reviews. 

Established in 2006, FNEMC supports and facilitates First Nations’ efforts to manage and develop energy 
and mineral resources in ways that protect and sustain the environment while enhancing their social, 
cultural, economic and political well-being. This report aims to further those goals. It is based on five 
webinars FNEMC hosted in February 2021 with funding from the Impact Assessment Agency of Canada. 
While it is primarily focused on the federal assessment regime, its conclusions and proposals are equally 
applicable at the provincial level. 

The report is intended as a resource for First Nations in BC to support their engagement in federal 
impact assessment processes by building awareness and expertise in communities of key issues and 
opportunities. It also aims to improve the federal process by outlining key changes and implementation 
needs in order to fully support Indigenous engagement and decision-making.

Central to those needs is for Canada and British Columbia to come to the table and enter into a tripartite 
agreement with First Nations in BC respecting cooperation and shared authority in assessments and 
decision-making. Only once the provincial and federal governments fully recognize and respect Indigenous 
jurisdiction can their stated intentions to give full force to the UN Declaration be realized. 

All my thanks to the presenters and participants who contributed to this important webinar series, and to 
Elder Larry Grant for starting each webinar in ceremony and in a good way. Souga Sinla.

Dave Porter 
CEO, First Nations Energy and Mining Council
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Executive Summary
Impact assessment (IA) is a tool for making informed decisions respecting proposed projects and activities. 
While it has been conducted for almost a half a century in Canada, IA still largely – and often entirely – 
ignores Indigenous peoples’ inherent jurisdiction and decision-making authority in their territories. The 
Impact Assessment Act (IAA), enacted in 2019, improves opportunities for Indigenous engagement in IA 
and explicitly recognizes Indigenous peoples’ constitutional rights, but continues the federal practice of 
treating Indigenous authorities as participants and asserting control over whether and when the Crown 
may recognize Indigenous laws and jurisdiction. 

In 2021, the First Nations Energy and Mining Council (FNEMC) hosted a series of webinars on topics related 
to Indigenous engagement in IAs under the IAA, and on Indigenous-led assessment and decision-making. 
The goals of the webinar series and of this report are to identify key issues and opportunities for First 
Nations in exercising their authority with respect to impact assessments and engaging in federal IAs, and 
identify solutions to current barriers. 

The IAA maintains the project list approach first introduced under its predecessor legislation, but 
effectively broadens the scope of factors to consider to include all relevant effects. It introduces a new 
planning phase to better tailor assessments and engage Indigenous communities and governments earlier 
in the process. It maintains mandatory time limits, and in most cases shortens and further restricts those 
timelines, although it does allow for extensions, as well as suspensions in limited cases. The ultimate 
decision is made by the Minister or Governor-in-Council, with no acknowledgment or provision for 
Indigenous decisions or the need for Indigenous peoples’ free, prior and informed consent. Instead, the 
decision is whether the federal effects, in light of certain enumerated factors, are in the public interest. 

The IAA allows for substitution, delegation and joint assessments, but those options are only open to 
Indigenous authorities recognized as jurisdictions through specific Crown means. For First Nations in 
BC, those means include via agreement with the federal Minister of Environment and Climate Change 
pursuant to regulations not yet made, or by becoming a “participating Indigenous nation” under the 
BC Environmental Assessment Act. Despite calls from the First Nations Leadership Council to enter into 
a tripartite agreement respecting cooperation and coordination in federal, provincial and Indigenous 
assessments, Canada and BC have instead entered into a bilateral agreement. 

The first webinar in the series was on Indigenous capacity funding. The first presentation by Angel Ransom 
on a study of the cost to First Nations in BC to engage in provincial assessments showed that the average 
cost of Indigenous engagement is at least 20 times more than what the province provides in funding, and 
that less than 1% of total project costs are spent on providing support to First Nations’ engagement in 
environmental assessment. Inadequate funding results in inadequate processes, rushed timelines and 
insufficient information to make informed decisions. To support First Nations’ meaningful engagement in 
assessments, funding formulas should be tailored for each Nation and assessment so as to address such 
variables as location and Nations’ unique processes and protocols, and funding must also be provided 
early so that Nations can prepare.
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The second presentation by Nicole Kapell explained the three federal IA funding pools: funding to engage in 
the planning phase, funding to engage in the impact statement and assessment phases, and an Indigenous 
Capacity Support Program. Two grants of $5,000 are offered for Indigenous engagement in the planning 
phase, while the amounts provided for the impact statement and assessment phases are currently the same 
as under the previous legislation (although under review). These amounts fall far short of what Indigenous 
Nations require to effectively engage in assessments; also, there is no funding for post-assessment follow-up. 
The Indigenous Capacity Support Program offers annual funding of up to $300,000 for any Indigenous Nation 
for various activities related to developing and enhancing capacity with respect to IA, which is welcome 
although still short of what is required to build and retain Indigenous capacity and expertise. 

In the third presentation in the Indigenous capacity webinar, Bruce Muir provided a breakdown of all 
activities, tasks and deliverables in a federal IA, as well as the various supports, studies and individuals 
required to carry out those activities, tasks and deliverables. There is no funding for decision-making. To 
eliminate financial disparities, the Impact Assessment Agency of Canada should re-design funding models 
and processes with Indigenous peoples.  

In the second webinar of the series, on Indigenous knowledge, Hereditary Chief Frank Brown presented 
on experiences and findings of the Heiltsuk Nation in applying Heiltsuk knowledge and law to protect 
biodiversity and respond to the assault on the marine ecosystem in Heiltsuk territory due to the sinking of 
the Nathan E. Stewart tug boat. Indigenous knowledge encompasses how Indigenous peoples understand 
their place in the world and the relationships within their territories. Indigenous knowledge and law are 
expressed through sources including ancestral stories, practices and language. 

In that same webinar, Miles Richardson reaffirmed the need for Crown respect for Indigenous authority 
and knowledge, as it can only be through Nation-to-Nation and government-to-government processes 
of making decisions by agreement as equals that IA can achieve its goals of fair, predictable and efficient 
processes. Indigenous peoples bring a huge wealth of knowledge to the table, accumulated over millennia 
that they have distilled into cultural traditions, practices and laws. We need both Western scientific and 
Indigenous ways of knowing. 

In the third webinar on Indigenous-led assessment, Sunny LeBourdais presented on the Secwepemc 
principle of Walking on Two Legs, a tri-judicial approach to environmental decision-making. The approach 
was applied in the Stk’emlúpsemc te Secwepemc Nation environmental assessment of the Ajax mine, 
conducted through a panel comprised of representatives of each of the 13 families of Skeetchestn and 
Tk’emlúps. The assessment was founded on Secwepemc law, and in particular on the Trout Children 
telling. The Secwepemc decision respecting the Ajax mine came before Canada’s or BC’s, whose decisions 
were made inside a black box rather than in a collaborative manner. 

Chief Ian Campbell also presented in that webinar, on the Squamish Nation’s assessment of the Woodfibre 
LNG facility and Fortis pipeline. Through the assessment as well as other processes, such as land use 

planning, the Squamish Nation has communicated to the BC and federal Crowns that it is asserting its 
decision-making authority within its territory in order to take corrective action to reverse two hundred 
years of environmentally and culturally destructive colonial management. 

The fourth webinar focused on the United Nations Declaration on the Rights of Indigenous Peoples 
(UN Declaration). In it, Doug White, QC presented on the legal history of settler-Indigenous relations 
beginning with the Royal Proclamation of 1763, through Supreme Court of Canada jurisprudence, leading 
to where we are now. The UN Declaration recognizes and upholds Indigenous peoples’ right to self-
determination, self-government and autonomy. Crown discussions and processes continue to ignore 
Indigenous authority, but the case law highlights the risk of proceeding with projects without the consent 
of Indigenous peoples. 

Stacey Edzerza Fox also presented on the UN Declaration, and federal and BC efforts to give effect to 
it through domestic Crown law. BC was the first jurisdiction in the western hemisphere to enact UN 
Declaration legislation, which affirms the application of the Declaration to the laws of BC. If enacted, 
the federal Bill C-15 would also confirm the application of UN Declaration to Canadian law, affirm it as a 
human rights instrument, provide a framework and oversight for UN Declaration implementation, and 
require Canada to take all measures necessary to ensure Canada’s laws are consistent with it. In an ideal 
world, the federal government would amend the IAA to align with the UN Declaration. Regardless, the 
spirit, intent, requirements and standards of the UN Declaration must be applied to IAA interpretation and 
application to support Nations in self-determination and Indigenous governance.

The final webinar was on dispute resolution. Jessica Clogg described dispute resolution, and how 
dispute resolution processes must be designed with Indigenous peoples and uphold Indigenous law, 
legal processes, knowledge and authority. Dispute resolution processes need to be recognition- and 
consent-based, and informed by both Indigenous and Western science. The IAA process is silent on dispute 
resolution, although there is opportunity for dispute resolution. For example, the IAA requires the federal 
government, Agency and federal authorities to “exercise their powers in a manner that… respects the 
Government’s commitments with respect to the rights of the Indigenous peoples of Canada,” including the 
UN Declaration. Collaboration agreements and regulations under the IAA provide further opportunities to 
provide for dispute resolution processes and recognition of the need for Indigenous consent. 

Finally, Aaron Bruce presented further on dispute resolution. Indigenous consent should be a 
prerequisite for IAs to even begin, in order to prevent assessments from defaulting to consultation and 
accommodation. Processes must be trauma-informed and incorporate Indigenous laws and processes. 
Australia has established a National Native Title Tribunal, and New Zealand has the Waitangi Tribunal, 
comprising equal numbers of Maori and non-Maori members, to investigate Maori claims. Dispute 
resolution processes should involve an independent, mutually-appointed authority, remove power 
imbalances, be flexible, include Indigenous laws and values, and ensure sufficient time and resources. 
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The webinars raised a number of issues, but also many solutions. Key among those solutions are:

1. The federal Minister, Governor in Council and Agency must explicitly recognize the inherent 
jurisdiction, rights and authority of Indigenous Nations.

2. The Governor in Council must enact Indigenous cooperation regulations that recognize the inherent 
jurisdiction of all Indigenous peoples, provide for fully-funded Indigenous-led assessment or co-
developed cooperative assessment at the option of the Indigenous Nation, and apply the standard of 
free, prior, informed consent to IA decision-making.

3. The federal and BC ministers must enter into a tripartite agreement with the First Nations Leadership 
Council that commits to ensuring that the full cost of First Nations’ engagement and assessments are 
provided for, and provides for substitution and delegation to First Nations authorities, as well as joint 
assessment.

4. The Minister must amend the Information and Management of Time Limits Regulations to require 
the Agency to suspend a time limit upon the request of an Indigenous authority, and to allow for the 
carrying out of any of the matters referred to in #2, above. 

5. Enact cost recovery regulations that require the Agency to ensure that Indigenous groups’ full cost of 
engagement in IAs, and Indigenous-led assessments of designated projects, is funded.

6. Enhance the Indigenous Capacity and Support Program to increase maximum funding amounts, 
reflect Indigenous governance structures, and provide greater flexibility.

7. Ensure that consideration of Indigenous knowledge in federal IAs is rooted in recognition of and full 
respect for Indigenous laws, authority and protocol.

Canada and BC must agree to enter into 

a tripartite agreement with the First 

Nations Leadership Council that recognizes 

Indigenous decision-making authority and 

establishes minimum requirements for 

impact assessments.
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Introduction
Environmental impact assessment has undergone a number of 

changes in its nearly 50-year history in Canada. First required of 

federal departments in 1973,1 environmental assessment (EA) 

emerged in response to a growing awareness that the prevailing 

approach to project approval did not comprehensively address 

potential impacts.2 A planning tool, EA (also known as impact 

assessment, or IA) should assess the environmental, social, 

economic and health implications of proposed projects, 

alternatives to those projects and alternative means of carrying 

them out in order to inform decisions respecting whether and 

under what conditions projects should proceed.

1 Federal Environmental Assessment Review Office (FEARO), “The Federal Environmental Assessment and Review Process (Minister of  
 Supply and Services Canada, 1987) at 3.  
2 Mark Winfield, “Decision-Making, Governance and Sustainability” (2016) 29 J Envtl L & Prac 129 at 133.  
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EA was first codified in federal law under the Canadian Environmental Assessment Act (CEAA).3  The 
two main purposes of CEAA were to minimize or avoid adverse environmental effects and incorporate 
environmental factors into federal decision-making,4 although a purpose was added through later 
amendment respecting promotion of “communication and cooperation between responsible authorities 
and Aboriginal peoples with respect to environmental assessment.”5 Projects and activities were subject 
to federal assessment if they required certain federal authorizations, occurred on federal lands, had a 
federal proponent, or received federal funding.6 CEAA required federal authorities to determine whether 
the project would result in significant adverse environmental effects and if so, whether those effects 
were justified in the circumstances.7 It did not acknowledge Indigenous jurisdiction or explicitly require 
authorities to engage with or consult Indigenous peoples except in limited circumstances with respect 
to land claims agreements, although it did allow for consideration of “[c]ommunity knowledge and 
aboriginal traditional knowledge.”8 

In 2012, with no consultation or Indigenous engagement, the federal government replaced CEAA with the 
Canadian Environmental Assessment Act, 2012 (CEAA 2012),9 burying the new law in an omnibus budget bill 
over 400 pages long.10 CEAA 2012 shifted from the triggering approach described above to a project-listing 
approach, which only required projects to undergo assessment if they were described in regulations, 
occurred on federal lands or were designated by the Minister. It also narrowed the factors that could be 
considered to only the biophysical effects of a project that were within federal jurisdiction, eliminated 
the consideration of alternatives and did away with screening-level assessments, resulting in a drop from 
up to 5,000 EAs per year to only 20-30 per year.11 As a result of these changes, federal EA was no longer 
a comprehensive process for looking at the full range of potential integrated and cumulative effects of a 
proposal; it was a restricted regulatory tool for looking exclusively at the narrow effects falling under the 
federal Parliament’s regulatory and constitutional authority.12 Like CEAA, CEAA 2012 permitted – but did 
not require – EAs to consider “community knowledge and Aboriginal traditional knowledge,”13 and did 
not acknowledge Indigenous jurisdiction or explicitly require the engagement of or consultation with 
Indigenous peoples.

The Impact Assessment Act (IAA),14 which came into force on August 28, 2019, is the latest stage in the 
evolution of federal assessment. This report describes the key features of the IAA, focusing on project-level 
assessment. It then describes a webinar series hosted by the First Nations Energy and Mining Council 
in 2021 aimed at identifying key issues and opportunities for First Nations in exercising their authority 
respecting impact assessments and engaging in federal IAs. The webinars discussed capacity funding, 
Indigenous knowledge, Indigenous-led assessments, the UN Declaration, and dispute resolution. This 
report summarizes the information shared by the eleven presenters, and then sets out key issues that need 
to be addressed in order for assessments under the IAA to fully respect and uphold Indigenous authority 
and facilitate meaningful Indigenous engagement. 

Its primary objective is to act as a resource for First Nations in understanding federal IA processes and 
deciding whether and how to engage with assessments. It is intended to build awareness in First Nations 
communities of key IA features and issues, and identify ways to address those issues. It has been prepared 
with funding support from the Impact Assessment Agency of Canada (Agency). 

3 SC 1992, c 37 [CEAA].  
4 Canadian Environmental Assessment Agency, Canadian Environmental Assessment Act: An Overview (Canada, 2003, updated 2011) at 3; CEAA, ibid, s 4(1).  
5 CEAA, ibid, s 4(1)(b.3).
6 Ibid, s 5(1).
7 Ibid, ss 20(1), 37(1).
8 Ibid, s 16.1.
9 SC 2012, c 19, s 52 [CEAA 2012].  
10 Gloria Galloway and Daniel LeBlanc, “The tale of 2012’s omnibus budget bill,” The Globe and Mail (12 June 2012):  
 https://www.theglobeandmail.com/news/politics/the-tale-of-2012s-omnibus-budget-bill/article4249856/. 
11 CEAA 2012, supra note 9, ss 2, 14(2), 19(1).  
12 Robert B. Gibson, “In full retreat: the Canadian government’s new environmental assessment law undoes decades of progress” (2012) 30 Impact Assess Proj Apprais 179 at  
 182; Meinhard Doelle, “CEAA 2012: The End of Federal EA as We Know It?” (2012) 24 J Envtl L & Prac 1 at 4.  
13 CEAA 2012, supra note 9, s 19(3).  14 SC 2019, c 28, s 1 [IAA].
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To be consistent with the UN Declaration 

on the Rights of Indigenous Peoples, 

federal impact assessments must fully 

respect and uphold Indigenous jurisdiction 

and facilitate meaningful Indigenous 

engagement.

I. The Impact Assessment Act
1. WHAT GETS ASSESSED

As with CEAA 2012, the IAA triggers assessments through project list regulations and 
a Ministerial power to designate projects not listed in the regulations.15  The Physical 
Activities Regulations 16 lists categories of projects and the thresholds that must be 
crossed for those projects to trigger an IA, and any person may request that the 
Minister designate a project not described in the regulations.17 The Minister must 
respond to such a request within 90 days.18  The Regulations has higher thresholds 
for some projects, including mines, meaning likely fewer federal assessments per 
year than occurred under CEAA 2012.

The IAA also requires shorter and more restricted EAs of projects on federal lands 
that have a federal proponent, require the exercise of federal authority or receive 
federal funding, as well as projects outside of Canada that have a federal proponent 
or receive federal funding.19  

15 Ibid, ss 2 “designated project,” 9(1).  
16 SOR/2019-285.  
17 IAA, supra note 14, s 9(1).
18 Ibid, s 9(4). 
19 Ibid, ss 82-83.  
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2. SCOPE OF ASSESSMENT

The IAA significantly expands on the factors that may be considered, requiring assessments to consider all 
likely positive and negative environmental, socio-economic or health effects.20 It restores the requirement 
to consider alternatives to a proposed project (absent from CEAA 2012), and maintains the requirement 
to consider the alternative means of carrying it out.21 For the first time, the IAA adds new requirements 
to consider the extent to which the project contributes to sustainability, the extent to which it helps or 
hinders Canada’s ability to meet its environmental obligations and climate change commitments, and the 
“intersection of sex and gender with other identity factors” (GBA+).22 

3. PROCESS AND TIMELINES

Planning Phase

The IAA introduces a new 180-day planning phase prior to the commencement of the assessment. It 
begins when the proponent submits its initial project description,23 upon which the Agency conducts 
engagement on key issues and submits a summary of key issues to the proponent, usually within two 
months of receiving the initial project description. The Agency must also offer to consult any jurisdiction or 
Indigenous group that may be affected by the project.24  

The proponent then submits a detailed project description and the Agency determines whether an IA is 
required;25 in practice, the Agency aims to make that determination within 80 days of receiving the initial 
project description. If the Agency determines that an IA is required, the remaining 100 days of the planning 
phase are aimed at developing the documents that together plan the assessment: the tailored impact 
statement guidelines (TISG), Indigenous engagement and partnership plan, public participation plan, 
cooperation plan and permitting plan.26 

A key objective of the planning phase is to tailor the assessment so that it focuses on the key issues of 
concern, although to date this objective has not been met, likely due to the restrictive timelines and lack of 
experience with early planning. The planning phase is also an opportunity to engage First Nations early in 
project planning, explore opportunities for collaboration or substitution, and identify Indigenous knowledge 
and other studies required in the assessment and which actors should be responsible for producing those 
studies. Through the design of the cooperation and Indigenous engagement and partnership plans, it should 
also be possible to shape processes to suit the needs of communities and authorities.

Impact Statement Phase

After the conclusion of the planning phase, the proponent has up to three years to produce its impact 
statement (IS) in accordance with the TISG.27 During this time, consultation and engagement may occur 
between First Nations and the proponent, as well as between First Nations and federal officials. After the 
proponent submits its IS, the Agency determines whether the IS is sufficient, and may send it back to the 
proponent if it is not.28 

This process is somewhat different than under CEAA 2012, where the determination of the sufficiency of 
the IS occurred during the assessment phase, meaning that the “clock” calculating the passage of days 
within the mandatory timelines continued to tick during the sufficiency determination. Under the IAA, the 
sufficiency determination is made before the clock starts ticking.

20 Ibid, s 22(1)(a).  
21 Ibid, s 22(1)(e)-(f).  
22 Ibid, ss 22(h)-(i), (s).
23 Ibid, s 10(1).  
24 Ibid, s 12.  
25 Ibid, s 14(1), 15(1).  
26 Ibid, s 18(1); Impact Assessment Agency of Canada, Practitioner’s Guide to the Impact Assessment Act, online:  
 https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act.html.  

27 IAA, ibid, s 19(1).
28 Ibid, s 19(3).
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Assessment Phase

The Agency holds primary responsibility for all IAs (other than the EAs of non-designated projects on 
federal lands described above) under the Act. For designated projects not regulated by the Canadian 
Energy Regulator (CER), Canadian Nuclear Safety Commission (CNSC) or offshore petroleum boards in 
Atlantic Canada, the Agency may conduct the assessment, or the Minister may appoint a review panel.29  

Designated projects that are regulated by the lifecycle regulators automatically go to a review panel (these 
assessments are called “integrated IAs”).30 At least one of the members of an integrated IA panel must be 
appointed from a roster of CER commissioners or CNSC members, as the case may be. Those members 
cannot comprise the majority of the review panel, but they can chair it. The remaining panel members 
are to be appointed from a non-regulator roster.31 Aside from panel composition, integrated IAs follow the 
same process as other panel assessments set out under the IAA.

For Agency-led assessments, the impact assessment phase is 300 days, although the Agency may establish 
a longer time limit in order to allow the Agency to cooperate with another jurisdiction or to take into 
account circumstances that are specific to the project, or a shorter time limit for any reason that the 
Agency considers appropriate.32 

The default timeline for regular review panel assessments is 600 days. The Agency may establish a different 
time limit, which cannot exceed 600 days unless the Agency determines a longer time period is necessary 
to cooperate with another jurisdiction or take into account circumstances specific to that IA.33 

The Minister may extend these timelines by up to 90 days to allow the Agency to cooperate with another 
jurisdiction or take into account circumstances specific to the project, and the Governor in Council may grant 
further extensions any number of times.34 The Agency may also suspend that time limit at the request of the 
proponent, if the proponent has significantly changed the project design, or if the proponent owes fees.35  

For review panel assessments of projects regulated by the CER or CNSC, the default timeline is only 300 
days, although the same abilities to establish longer timelines and extend those timelines apply.36 

Decision Phase

The IAA changes the nature of decision-making at the end of an assessment – and thereby changes the 
focus of the assessment itself. Under CEAA 2012, the NEB, CNSC or Minister (as the case may have been) 
had to determine whether a project would result in significant adverse environmental effects, in which 
case the Governor in Council had to determine whether those effects were “justified in the circumstances,” 
including where conditions were imposed.37 

Under the IAA, the Minister is tasked with determining whether the adverse effects within federal 
jurisdiction, and the adverse direct or incidental effects38 (i.e., adverse federal effects) are in the public 
interest, in light of the following five considerations: the project’s contribution to sustainability; the 
significance of the federal effects; the implementation of mitigation measures; impacts on any Indigenous 
group and Indigenous rights and title; and the extent to which the project effects help or hinder Canada’s 
ability to meet its environmental obligations and its climate commitments.39 

Decisions must be made in light of the full range of the project’s positive and negative effects, whether 
or not those effects are within federal jurisdiction. If the Minister or Governor in Council decides that a 
project’s adverse federal effects are in the public interest, the IAA requires the minister to impose “any 
condition that he or she considers appropriate in relation to” those effects.40 

The Minister may refer the public interest determination to the Governor in Council, and must do so for 
projects regulated by the CER, CNSC and offshore petroleum boards.41 For CER-regulated projects, the 
review panel process replaces the review process set out under the Canadian Energy Regulator Act.42  If 
the review panel recommends issuing a certificate of public convenience and necessity (CPCN) under that 
Act, the Governor in Council can a) issue the CPCN, b) not issue a CPCN, or c) refer the recommendation 
back to the review panel for reconsideration. If the review panel recommends not issuing a CPCN, the 
Governor in Council can a) not issue the CPCN, or b) refer the recommendation back to the Commission 
for reconsideration.43 

Decisions by the Minister must occur within 30 days of receiving the assessment report, and the Governor 
in Council must make its decision within 90 days.44 The Minister may extend the time limits for decisions up 
to 90 days for any reason, which the Governor in Council may extend any number of times.45 

29 Ibid, ss 25, 36(1).  
30 Ibid, s 43.  
31 Ibid, ss 44(3)-(4), 47(3)9(4), 50(1)(b)-(c).  
32 Ibid, ss 28(2), (5).
33 Ibid, ss 37(1)-(2).
34 Ibid, ss 28(6)-(7).
35 Ibid, s 37(6); Information and Management of Time Limits Regulations, SOR/2019-283, s 2.
36 IAA, Ibid, ss 37.1.

37 CEAA 2012, supra note 9, ss 52(1), (4).
38 Defined as “effects that are directly linked or necessarily incidental to a federal authority’s exercise of a power or performance of a duty or function that would permit the  
 carrying out, in whole or in part, of a physical activity or designated project, or to a federal authority’s provision of financial assistance to a person for the purpose of enabling  
 that activity or project to be carried out, in whole or in part”: IAA, supra note 14, s 2.
39 IAA, ibid, ss 60(1), 63.
40 Ibid, ss 64(1), (2).
41 Ibid, ss 60(1)(b), 61(1).
42 SC 2019, c 28, s 185.
43 Ibid, s 186.
44 IAA, supra note 14, ss 65(3)-(4).
45 Ibid, ss 65(5)-(6).

https://www.canlii.org/en/ca/laws/regu/sor-2019-283/latest/sor-2019-283.html
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Post-Decision

Conditions of approval must include mitigation measures and follow-up programs.46 The Agency may 
establish monitoring committees and appoint First Nations to those committees, and it must post the 
results of follow-up programs on the Canadian Impact Assessment Registry.47 

4. COLLABORATION WITH OTHER JURISDICTIONS

The IAA offers different ways for the federal government to cooperate with other jurisdictions in IA. The 
Minister may decide to substitute other assessments for the federal one, delegate parts of the assessment 
to other authorities, or collaborate (e.g., through the appointment of a joint panel).48 The Agency – or 
the Minister if he/she/they have appointed a review panel – must offer to consult and cooperate with 
any jurisdiction having powers or duties related to the project.49 To date in BC, four assessments have 
entered the IA process: three have not yet proceeded to the Agency determination respecting whether an 
assessment is required, while one – Cedar LNG – is proceeding as a substituted assessment.

5. INDIGENOUS AUTHORITY AND ENGAGEMENT

The IAA requires IAs to consider any assessments conducted of the project by an Indigenous governing 
body.50 However, it does not recognize Indigenous peoples’ inherent authority; instead, for a First Nation to 
be recognized as a jurisdiction for the purposes of the IAA, one of the following criteria must be met:

1. The First Nation, or any related body such as a co-management body, has powers, duties or functions 
related to an assessment under a land claim agreement; 

2. The First Nation is recognized under another federal or provincial statute as having powers, duties or 
functions related to an assessment; or

3. The First Nation has entered into an agreement with the Minister of Environment and Climate Change 
that recognizes the Nation as a jurisdiction.51 

46 Ibid, s 64(4).
47 Ibid, ss 105(2)(e), 3(e), 156(2)(e).
48 Ibid, ss 29, 31(1), 39(1).
49 Ibid, 21.
50 Ibid, s 22(1)(q).
51 Ibid, ss 2 “jurisdiction,” 2(e)-(g).

The IAA does not recognize and respect 

Indigenous peoples’ inherent laws and 

authority, requiring them to jump through 

procedural hoops to be recognized as 

jurisdictions. But Indigenous jurisdiction is 

inherent – it exists outside of Crown law. 
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The Minister may only enter into such an agreement with a First Nation once the Governor in Council (federal 
Cabinet) has made regulations under the IAA authorizing the Minister to do so.52 Those Indigenous Cooperation 
Regulations are listed on the Agency’s forward regulatory plan but to date have not been made.53 

However, First Nations in BC may be recognized as jurisdictions under the IAA if they are “participating 
Indigenous nations” in a BC EA. The IAA defines “jurisdiction” as including Indigenous governing bodies 
with powers, duties or functions in relation to an assessment of a designated project under a provincial EA 
law.54 The BC Environmental Assessment Act recognizes a First Nation’s power to require an Indigenous-led 
assessment of impacts on its Nation and on its section 35 rights.55 It also requires BC to seek consensus 
with participating Indigenous Nations and provides formal opportunities for First Nations to give notice 
as to whether or not they are providing their consent, which can be interpreted as “functions” for the 
purposes of the IAA. As a result, a “participating Indigenous nation” in a BC EA likely falls within the 
definition of “jurisdiction” under the Impact Assessment Act.

Canada and BC have entered into a cooperation agreement for impact assessments (BC-Canada 
Cooperation Agreement).56 Throughout 2018 and 2019 the First Nations Leadership Council requested that 
any new federal-provincial agreement must include First Nations from BC. Despite commitments from the 
provincial and federal ministers to consider a tripartite substitution agreement, BC and Canada ultimately 
signed their bilateral Agreement without First Nations.

Among other things, the BC-Canada Cooperation Agreement continues the principle of “one project, 
one assessment” and recognizes that both Canada and British Columbia have committed to implement 
the UN Declaration. However, it does not appear that BC or Canada consulted with First Nations in BC 
or organizations prior to signing the BC-Canada Cooperation Agreement, demonstrating that more and 
deeper collaboration is required to implement the UN Declaration. 

Under the BC-Canada Cooperation Agreement, the provincial and federal governments agree that the 
Agency and BC Environmental Assessment Office (EAO) “will coordinate communication with Indigenous 
peoples in order to explore with them the potential of entering into agreements or arrangements 
pertaining to impact assessments, where those Indigenous peoples have powers or duties in relation 
to, or have interests in collaborating with the Parties on impact assessments.”57 They also agree to “work 
together with their treaty partners to ensure compliance with Canada’s and British Columbia’s treaty 
obligations in respect of impact assessments.”58

The UN Declaration confirms that Indigenous peoples have the right to participate in decision-making in 
matters that would affect their rights, which includes recognizing that they can maintain and develop their 
own Indigenous decision-making institutions.59 The BC-Canada Cooperation Agreement does not establish 
a process for recognizing and respecting Indigenous-led assessments other than to indicate that “the 
Agency and the EAO will coordinate their discussion with the [First Nation] jurisdiction in order to inform 
decision-making.”60 

52 Ibid, ss 109(e), 114(1)(d)-(e).
53 Government of Canada, “Impact Assessment Agency of Canada Forward Regulatory Plan 2020-2022,” online: https://www.canada.ca/en/impact-assessment-agency/  
 corporate/acts-regulations/forward-regulatory-plan/impact-assessment-agency-of-canada-forward-regulatory-plan-2020-2022/forward-regulatory-plan-2020-2022.html#tag2. 
54 IAA, supra note 14, s 2 “jurisdiction” (f)(ii).
55 Environmental Assessment Act, SBC 2018, c 51, s 19(4).

56 Impact Assessment Cooperation Agreement Between Canada and British Columbia, online: https://www.canada.ca/en/impact-assessment-agency/corporate/acts- 
 regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html [Cooperation Agreement].
57 Ibid, Article 3(2).
58 Ibid, Article 3(3).
59 UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution / adopted by the General Assembly, 2 October 2007, A/RES/61/295,  
 Article 18: https://www.refworld.org/docid/471355a82.html. 
60 Cooperation Agreement, supra note 57, Article 7(3).

PHOTO: HEILTSUK NATION / KYLE ARTELLE

https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/forward-regulatory-plan/impact-assessment-agency-of-canada-forward-regulatory-plan-2020-2022/forward-regulatory-plan-2020-2022.html#tag2
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/forward-regulatory-plan/impact-assessment-agency-of-canada-forward-regulatory-plan-2020-2022/forward-regulatory-plan-2020-2022.html#tag2
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
https://www.canada.ca/en/impact-assessment-agency/corporate/acts-regulations/legislation-regulations/canada-british-columbia-impact-assessment-cooperation/canada-bc-cooperation-agreement.html
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II. First Nations and  
Impact Assessment:  
FNEMC Webinar Series
In February 2021, FNEMC hosted a webinar series on key issues and opportunities 
for First Nations in exercising their jurisdiction to assess projects and engaging 
in federal IAs. The webinar topics were capacity funding, Indigenous knowledge, 
Indigenous-led assessments, the UN Declaration, and dispute resolution. This 
section of the report summarizes the eleven presentations made during those 
webinars, including key issues that need to be addressed in order for IAs to 
be conducted in a manner that recognizes and upholds Indigenous authority 
and facilitate meaningful Indigenous engagement. It presents the presentation 
summaries as told by the presenters in their own voices.

Elder Larry Grant began and closed each webinar with thanks and prayer, so the 
webinars could begin in a good way. Elder Grant is from the traditional, ancestral, 
unceded lands of the hən̓q̓əmin̓əm̓-speaking Musqueam First Nation, which the 
Musqueam people share with their relatives from the Squamish and Tsleil-Waututh 
Nations. He noted the importance of the webinars and their topics, and of the 
need to respect each other’s territories, knowledge and authority. We must move 
away from a system that forces Indigenous peoples to be reactive, to one in which 
Indigenous Nations have capacity and space to proactively apply their knowledge 
and laws to the assessment of proposed development with potential to impact on 
their territories, exercise their authority to provide their free, prior and informed 
consent, and resolve disputes in a win-win manner. The goal of these webinars is to 
move us in that direction.
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1. CAPACITY FUNDING 

Angel Ransom: Capacity Funding for Participation in Impact Assessments

Indigenous communities and organizations in BC and throughout Canada continue to express 
dissatisfaction with the inadequacy of funding provided by governments and industry to engage in IAs 
of major projects. Indigenous peoples are not stakeholders. They require capacity support in order to 
effectively participate in IAs of major projects proposed within their territories. 

To identify First Nations’ funding needs, the First Nations Major Projects Coalition (FNMPC) undertook a 
study of the costs incurred by twelve First Nations in their engagement in BC EAs. Costs included funding 
for studies, such as Indigenous knowledge, rights-impact studies and ecological studies, as well as human 
resources, such as lawyers, subject-matter experts and coordinators. The study found that costs varied 
considerably among different First Nations and for different projects, and that more remote Nations will 
face higher costs to engage.

Overall, the study found that the average cost for a First Nation to engage in a BC EA is often at least 20 
times more than what the province provides, and that less than 1% of total project costs are spent on 
providing support to First Nations’ engagement in EAs. Nations reported spending between $193,000 and 
$838,000 to engage, which was 13-55 times more than what the BC government provided.

Meaningful Indigenous engagement requires more funding. Inadequate funding results in inadequate 
processes, rushed timelines and insufficient information to make informed decisions. To support First 
Nations’ meaningful engagement in assessments, the study found that funding formulas should be 
tailored for each Nation and assessment so as to address such variables as location and Nations’ unique 
processes and protocols, and funding must also be provided early so that Nations can prepare.

Additionally, long-term capacity funding should be provided to support dedicated EA staff and foster 
expertise within Nations. First Nations often do not have the capacity to dedicate the additional time, 
energy and resources required for effective and meaningful participation in major project assessments. 
Finally, funding requirements and standards should be established in regulations, including provisions 
respecting the roles of proponent versus government funding. 

FNMPC has also created a Guide to Effective Indigenous Involvement in Federal Impact Assessment to 
help Indigenous groups understand the new federal assessment process and the different Indigenous-led 
studies and tools that can help advance Indigenous peoples’ rights, values and interests.61 Questions for 
consideration when planning to engage in a federal IA include: 

• How to identify the best approach to take in an IA and the most valuable studies to undertake;

• How and when to ensure that Indigenous knowledge – including community knowledge, Indigenous 
perspectives and values – is appropriately considered and protected;

• How and when to ensure that cumulative effects are adequately considered;

• How and when to ensure that Indigenous perspectives on health, culture, social and economic effects 
are adequately considered; and 

• How and when during an IA to ensure that impacts on Indigenous rights are adequately considered.

Nicole Kapell: Capacity Funding for Impact Assessment Participation

The former Canadian Environmental Assessment Agency funding model did not provide Indigenous 
groups with funding to engage in the early planning states of an assessment, preventing or hindering 
Indigenous peoples’ ability to orient themselves to the project and prepare for the assessment. For 
example, the Ktunaxa Nation has developed its own methods for engaging in assessments, and the 
Ktunaxa Nation Council (KNC) advocates for early engagement with heavy emphasis on identifying 
Ktunaxa rights and interests, baseline data collection and rights-impact assessment, all of which must be 
done prior to the commencement of the assessment. 

The new Indigenous funding program administered by the Agency contains three pools of funding: funding 
to engage in the planning phase, funding to engage in the impact statement and assessment phases, and 
an Indigenous Capacity Support Program.62 National Program Guidelines for the Indigenous Capacity and 
Support Program state that master agreements may be entered into for up to ten years, alleviating the 
need for frequent band council resolutions. Also positive is the early engagement funding, as well as a new 
opportunity for special consideration upon request (although that aspect is not well advertised).

Disadvantages of the new funding programs are that the project-specific funding perpetuates Nations’ 
reliance on “boom and bust” funding, funding programs do not always align with a Nation’s self-
governance structure, and the funding falls far short of what is required for meaningful engagement.

61 First Nations Major Projects Coalition, Guide to Effective Indigenous Involvement in Federal Impact Assessment (October 2020):  
 https://static1.squarespace.com/static/5849b10dbe659445e02e6e55/t/5f91f0d0239de37c473e0496/1603399899733/FNMPC_Guide_Oct15202_FINAL.pdf. 
62 Impact Assessment Agency of Canada, Indigenous Capacity Support Program,  
 https://www.canada.ca/en/impact-assessment-agency/services/public-participation/iaac-indigenous-capacity-support-program.html. 
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Currently, Nations may apply for two grants of up to $5,000 each to support their engagement in the 
planning phase. The first grant is to assist with Nations’ review of project descriptions and development 
of consultation plans, and the second grant is to support the review of the tailored impact statement 
guidelines. For First Nations in BC, the Agency is seeking to establish a third $5,000 grant to cover 
additional consultation activities based on longer planning timelines in the BC EA Act. It is also exploring 
increasing the amount of each planning grant, but currently the amounts remain at $5,000 per grant.  

Advantages of the planning phase funding are that funds are provided as a grant, meaning Nations do 
not need to prepare budgets or report on the use of the funds. Relatedly, Indigenous groups are free 
to determine how they use the funds. There is also no formal request or paperwork, so that funding is 
transferred upon an email confirmation from the Nation. 

However, while early engagement funding is welcome, $5,000 is nowhere near enough to support the 
actual cost of meaningful engagement. Also, although the funds are provided as a grant, the Agency still 
does impose some obligations and deliverables.

Funding for the impact statement and impact assessment phases includes funding to review the IS, 
assessment report and draft conditions. The amounts currently provided are the same as under CEAA 
2012 ($25,000 - $67,000 for an Agency-led assessment), but are under review. The funding requires an 
application, including a budget, and there are reporting requirements. There is no longer a restriction on 
the amount that funding can be used for specific tasks. 

While the Agency intends to increase available funding, maximum amounts will likely still fall short of what 
Indigenous groups need to meaningfully engage. Additionally, the Agency makes the funding decision 
based on its determination of each Nation’s scope of interest (which used to be called the strength of 
claim), rather than Indigenous peoples’ own determination of their funding needs, and there are some 
constraints on how the funding can be used, based on the reporting and deliverable requirements. 

The Indigenous Capacity Support Program is an annual funding opportunity of up to $300,000 for any 
Indigenous Nation, including for:

• Developing or supporting capacity to participate in or undertake studies; 

• Community outreach activities to strengthen awareness of IA; 

• Delivery of workshops or training programs;

• Undertaking studies, such as land use or Indigenous knowledge;

• Participation in, leading or collaborating in IAs; and

• Follow up and monitoring.

While overall Indigenous engagement funding is improved over the CEAA 2012 model, outstanding issues exist. 
In particular, the funding model does not always align with Indigenous authorities’ self-governance structures. 
For example, KNC represents four communities (Indian Act bands), but the Agency will only fund KNC as 
“one community” and therefore does not recognize or respect the Ktunaxa Nation governance structure.

Also, funding is still insufficient for long-term capacity building through hiring or retaining staff to 
coordinate engagement or provide technical or expert review, which forces Indigenous groups to be 
reliant on consultants from outside their community, who tend to be non-Indigenous. As a result, capacity 
building, knowledge transfer and training does not stay within the community. 

Without a resource revenue sharing model (i.e., funding), Nations may also not have a mechanism to 
participate in post-approval follow-up, monitoring and enforcement. The inadequate funding can also 
place a burden on Nations to come to agreement with industry to fund ongoing work, which takes time, 
effort and funding. If relationships are strained or non-existent, such agreements are not possible. 

Ultimately, the Agency’s funding mechanism ignores the concept of co-governance, raising the question of 
how Indigenous and federal governments will be able to work together to ensure that approved projects 
operate in a good way. Finally, funding is still constrained, with the Agency determining or requiring certain 
deliverables. Nations should be allowed to determine how they spend their funding while still meeting 
their consultation obligations. 

The Indigenous Capacity Support Program is a good start, with sufficient funding to do good work, but 
it can be improved. For example, the program should allow Nations to carry forward funding for long-
term strategies, and reporting requirements should be reduced in recognition of the fact that situations 
change. First Nations should be in the driver’s seat, and be allowed the time and space to determine their 
governance, methods for consultation, and approach to IA outside of project-specific assessments. 

Internally, Indigenous groups should foster a Community of Practice, in which they can share lessons 
learned respecting methods, approaches and experiences (FNEMC’s webinar series is a good example 
of such knowledge-sharing). For further consideration is a database of capacity funding for the various 
stages of impact assessments to ensure communities are not underfunded. Outstanding questions remain 
respecting such a database’s management, and Indigenous Nations must be engaged in its development.

PHOTO: CANADA-CHINA ENERGY AND ENVIRONMENT FORUM
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Bruce Muir: Financial Implications and Resources for Indigenous Peoples in 
Federal Impact Assessment Processes

Canada’s financial support and approach is inadequate, which impairs First Nations’ ability to 
meaningfully engage and increases the risk for proponents. Impact assessment has four dimensions: 
procedural, substantive, legitimacy and transactive. Assessing the effectiveness of IA regimes requires 
looking at all dimensions. Process refers to how information is accessed, presented and collected, while 
the substantive dimension considers whether the objectives of IA are achieved, such as engagement of 
Nations as authorities rather than as mere participants. Legitimacy refers to what individuals and groups 
want from the IA, such as learning, understanding, and reconciliation (IA cannot be deemed legitimate 
without consent). Finally, the transactive dimension pertains to the time and resources necessary for 
effective and meaningful engagement. 

While Crown authorities engage and decide and proponents engage and study, First Nations have all three 
roles: engagement, studying, and decision-making. These roles occur in six phases of IA: pre-planning, 
planning, IS, IA, decision-making and post-decision. Currently, there is no funding for the pre-planning phase 
or for preparing for IAs, and to date there is no identified funding for the decision-making and post-decision 
phases. In the 180-day planning phase, it can take up to 66 days to process funding applications. Additionally, 
Agency funding has a limited scope, is of limited amount and is tied to specific document review.

According to Agency policy, at least 86 tasks, deliverables and activities must occur throughout these 
phases, including negotiating agreements, carrying out studies, and presenting deliverables. However, 
the funding program does not reflect these different tasks, deliverables and activities, and there are no 
regulations to ensure adequate funding, meaning that whether First Nations have the resources they need 
to meaningfully engage lies at the pleasure of the Crown and proponents. 

First Nations’ engagement requires technical and legal support, negotiation, traditional knowledge 
support, decision-makers and individuals, resulting in hundreds of times different resource people are 
engaged throughout the different phases of the IA. Agency funding will not be provided for the vast 
majority of the tasks, deliverables and activities First Nations need to do to meaningfully engage, study and 
decide, leaving it to proponents or communities themselves to fund the work. 

Additionally, the majority of the work the Agency is willing to fund relates to Indigenous peoples’ 
engagement, leaving much of First Nations’ studies and decision-making unfunded or underfunded. There 
is no funding for decision-making, despite the fact that Indigenous government decision-makers’ council 
allowance is dramatically lower than colonial government employees, provincial and federal elected 
representatives in particular. In fact, the council allowance is $6,639.69 below the poverty line, and $19.37 
per hour less than the average Canadian wage. 

To address these problems, the federal government must reshape IA with Indigenous peoples, and in 
particular implement the UN Declaration in IA processes and decisions. The Agency must eliminate 
financial disparities and be transparent about what it will and will not fund. Rather than the current model, 
the federal government should co-establish a Nation-to-Nation funding board to adjudicate funding 
proposals that incorporates Indigenous knowledge, and enact a regulation respecting Indigenous cost 
recovery. Another option is to provide tax incentives for proponents to encourage adequate funding for 
Indigenous engagement. Importantly, Indigenous peoples require base funding in addition to project-
specific funding.  

Recommendations for First Nations include identifying key priorities, such as key studies, engaging 
communities, and decision-making. Nations should engage early with proponents to make up for funding 
shortfalls, and limit engagement with the Agency to a level that is commensurate with the funding 
provided. Try new ideas, learn and explore. Begin as early as possible, while conducting outreach and 
training on an ongoing basis. Ensure that traditional knowledge studies are community-led. Critically 
important is developing an Indigenous-based approach.

At a more systemic level, First Nations should consider establishing an Office of Indigenous IA, creating an 
information database, and openly auditing Crown and proponent IA performance. 

PHOTO: CHRIS PARKER
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“‘Traditional knowledge’ or ‘traditional 

ecological knowledge’ are only terms: it is 

actually a worldview of how Indigenous 

peoples see their place in the world and their 

relationship to resources.” – Frank Brown

2. INDIGENOUS KNOWLEDGE 

Frank Brown, Hereditary Chief: Indigenous Knowledge in Impact Assessments

The Heiltsuk people have existed on the Pacific coast for well over 14,000 years, living in balance with 
herring and the broader marine ecosystem, being respectful and honouring it. Their herring roe on kelp 
fishery is sustainable, using a method that has been passed down from generation to generation. The 
Heiltsuk have been trading their herring roe on kelp with neighbouring First Nations for thousands of years. 
It is an industry that continues to support the Nation to this day. 

The Heiltsuk Nation has two recent examples of how it has applied Indigenous law and knowledge to the 
protection of its territorial lands and waters: the first is a 2009 report called Staying the Course, Staying 
Alive,63 and the second is the Heiltsuk Tribal Council (HTC) decision respecting the sinking of the Nathan E. 
Stewart tug boat, which resulted in a diesel oil spill in Heiltsuk waters.64  

In Staying the Course, Staying Alive, the authors used Indigenous knowledge to identify seven common 
core Heiltsuk values, or truths, respecting biodiversity and conservation:

1. Creation stories

2. Deep connection to nature

3. Respect for the equal value of all life

4. Knowledge based on a long history of living sustainably on and from the land and waters 

5. Stewardship of the land and sea

6. Sharing knowledge and support

7. Adapting to change

Empirical scientific processes can be combative. Instead, Heiltsuk elders and knowledge keepers use 
stories, practices, language and maps to validate Heiltsuk truths and core values. Indigenous place-based 
peoples all have their stories, practices and language and can validate that knowledge through maps, a 
process that may be used by other Nations. 

The HTC decision with respect to the Nathan E. Stewart spill began with an independent inquiry into the 
spill. Following the inquiry, the HTC appointed the Dáduqvḷá Committee to review the inquiry report, and 
assess and adjudicate the spill according to Heiltsuk law (Ǧviḷás). The Nathan E. Stewart sank in Heiltsuk 
traditional territory approximately one kilometer from the village of Q̓vúqvái, on October 13, 2016.

63 Frank Brown and Y. Kathy Brown, Staying the Course, Staying Alive – Coastal First Nations Fundamental Truths: Biodiversity, Stewardship and Sustainability (December 2009):  
 http://www.biodiversitybc.org/assets/Default/BBC_Staying_the_Course_Web.pdf. 
64 Heiltsuk Tribal Council, Dáduqvḷá qṇtxv Ǧviḷásax: To look at our traditional laws – Decision of the Heiltsuk (Haíɫzaqv) Dáduqvḷá Committee Regarding the October 13, 2016 Nathan  
 E. Stewart Spill: http://www.heiltsuknation.ca/wp-content/uploads/2018/10/Heiltsuk_Adjudication_Report.pdf. 
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Dáduqvḷá means “to look,” or in the context of the spill, “to review” what happened in Heiltsuk territorial 
waters. Dáduqvḷá Committee members represented a cross-section of the Heiltsuk community, including a 
knowledge keeper, urban representative, youth representative, legal counsel and co-chairs. 

The Committee’s goals were to frame the process in Heiltsuk culture and identity, clarify their Ǧviḷás (law) 
so it could be understood by non-Heiltsuk, apply the Ǧviḷás to the spill, determine if Ǧviḷás was breached, 
and make recommendations to address, move forward and overcome the harm caused by the spill. 
Head Chief of the territory, Q’ait, was a witness at all the Committee’s forums, validating the work and 
recommendations. The Committee met through face-to-face meetings and conference calls, conducted 
research, and reported to the HTC, Hemas tribal council and the community.

Heiltsuk is an ancient society. It has five main tribes united by a common language. The village of Q̓vúqvái 
where the spill occurred was the last village to move into Bella Bella due to the devastation of pandemic, 
and carbon dating shows the Heiltsuk have been in their territory since before the last ice age. But the 
archeologists simply confirmed what the Heiltsuk knew through oral histories and stories, which is that 
they have always been in the territory. “Traditional knowledge” or “traditional ecological knowledge” are 
only terms: it is actually a worldview of how Indigenous peoples see their place in the world and their 
relationship to resources.

There is a connection among place, history, families and all beings, and the spill was an assault on the 
place and Heiltsuk way of life. The Heiltsuk needed to understand the spill from their own perspective and 
determine the appropriate response. 

The Committee also wanted to clarify that they had their own laws and jurisdiction that existed long 
before colonization: Ǧviḷás existed long before Canadian law. Ǧviḷás never disappeared, it simply went 
underground, where it was safeguarded by knowledge keepers, practiced alongside cultural practices, and 
passed on through potlatches. 

The Committee therefore looked to stories and oral histories to consider the spill and inform its 
recommendations. By doing so, the Heiltsuk continue to validate ownership and exercise control over their 
traditional territories. 

The meaning of Heiltsuk is “to act and speak in the right way,” and be able to transfer from one generation 
to the next the responsibilities, characteristics and qualities needed to be a functioning member of 
Heiltsuk society. There is a link between Heiltsuk peoples and their environment, and Ǧviḷás gives the 
peoples social, cultural, political, spiritual and economic sustenance. 

The copper is an ancient symbol of wealth presented at potlatch, which commemorates the exchange of 
goods and sharing of wealth. Reciprocity is a guiding principle of Ǧviḷás. Heiltsuk jurisdiction is marked 
on the land through pictographs and petroglyphs, which validate the Heiltsuk relationship with their 
homelands and waters. Totem poles were also jurisdictional markers, tangible evidence of Ǧviḷás. 

The Heiltsuk did not create environmental problems like the Nathan E. Stewart spill, but nevertheless must 
exercise their laws in response to such problems. Luxway is the source of Heiltsuk power, derived from the 
peoples’ relationship to the land, water and resources. Ǧviḷás are the laws that have sustained the Heiltsuk 
for the last 700 generations, and bakvla, the food harvesting process, provides physical, social, spiritual 
and economic sustenance. 

The cradle-to-grave cycle of life is affirmed through ancestral stories, practices and language about 
banishment as a chance for redemption and transformative change, of the process of separation, transition 
and incorporation. The process of transformative change begins with identifying the problem, then moving to 
acknowledgement of the problem, then addressing it, and finally overcoming it through accomplishment. 

Heiltsuk ceremonial life mirrors the seasons and food harvesting cycles. Herring season (spring) is a 
time of renewal. In the Gladstone case, the Supreme Court of Canada affirmed the Heiltsuk right to their 
commercial herring roe fishery. Applying Heiltsuk knowledge to the protection of the herring roe resource 
has tremendous practical value for the Nation. 

The owner of the Nathan E. Stewart tug boat, the Kirby corporation, was disrespectful in its response to the 
Heiltsuk inquiry, and Canada’s and BC’s response was disorganized, chaotic and ineffective, and done in 
disregard to Heiltsuk knowledge and authority. 

PHOTO: HILLARY BEATTY
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The boat’s sinking felt to the Heiltsuk like the loss of a relative. Their clam diggers still cannot fish in the 
area, nor can the herring roe on kelp fishers. The Committee made specific recommendations for Kirby 
to make things right, such as a scientific inventory of marine and land natural resources affected by the 
spill. It also made recommendations to BC and Canada to guard against future spills and ensure a better 
response if there is another spill, such as by providing funding for an Indigenous emergency marine 
response centre. Through the Dáduqvḷá adjudication process, the Heiltsuk continue to uphold their 
authority over their territory. 

Indigenous peoples carry a very painful history of colonization and systemic racism. We carry that past 
with us, and processes must be trauma-informed. Programs like guardian work are a meaningful and 
important way to get our young people back out on the land and in relation with it, which is where our 
power comes from. There was a deliberate attempt to sever that relationship, and it is important for us and 
allies to help restore and maintain it. 

Western science is often wrong. When it comes to the herring fishery, Fisheries and Oceans Canada uses 
models to predict next year’s biomass based on very little data. The Heiltsuk use observation and their 
close connection with the herring over millennia to understand what they are doing and where they are, 
and apply our authority to shut down or manage our fishery in a way that is sustainable. 

Western science is based on exploitation, and when western science gets it wrong, the scientists can move 
on. Indigenous place-based peoples must stay in relation to their place and to their resources. Indigenous 
peoples serve as a barometer of the health of the place in which we live.

Miles Richardson: Indigenous Knowledge in IA

When we talk about IA and the perspectives that Indigenous peoples bring to these processes, those 
perspectives are much deeper than the laws and the Crown contemplate. As we go forward, understanding 
Indigenous perspectives is critical.

It is important to recognize who we are as First Nations. If we continue to simply react to Crown initiatives, 
our responsibilities, authority and who we are as ancient Nations in our territories will continue to be 
pushed aside. Among the stated purposes of the IAA are to establish a fair, predictable and efficient 
IA process, respect the rights of Indigenous peoples, promote Nation-to-Nation, Inuit-Crown and 
government-to-government partnerships. That language is right, but our experience has been that if we 
give up our responsibility and our authority by entering into these processes, their actual purpose is to 
maintain control and sole authority. 

If we allow that to continue, our Indigenous knowledge and all the wealth of IA experience that we bring 
to the table will not be safe. We as Nations have a good track record of dealing with impacts and fostering 
sustainability. We have been here for thousands of years, hundreds of generations. Canada is a fledgling 
country that has only been here for a couple of hundred years, and has a lot to learn from our people. 
But first we must establish a Nation-to-Nation relationship and do things like IA, which is fundamental to 
sustainability, on a proper Nation-to-Nation basis. 

The fundamental issue is power: who makes laws and decisions over what. When we talk about 
Indigenous title and our responsibility to place, we are talking about power. If we don’t recognize that fact, 
we are not going to get to solutions. 

If this IAA is to establish fair, predictable and efficient IA processes and outcomes, we must recognize 
and build it into a Nation-to-Nation and government-to-government process of making decisions by 
agreement as equals. That is where we want to go.

Whether discussing herring, caribou, or pipelines, Indigenous peoples bring to the table a huge wealth of 
knowledge accumulated over millennia that they have distilled into cultural traditions, cultural practices and 
laws that govern how they interact with other beings in their territories, within their sphere of responsibility. 

Time and time again, that knowledge and those laws, practices and traditions pound up against the 
more recent way of knowing perpetuated and embodied by the Crown, this western and industrial way of 
knowing based on science. 

Rather than this constant banging together and struggle between these two ways of knowing, we must 
establish a dialogue. It cannot be a matter of who is right and who is wrong: we need both ways of 
knowing. Empirical science is about measuring, and Indigenous knowledge is about relationships. We 
need both. Science must fit within Indigenous ways of knowing. 

If we could fuse western science into Indigenous knowledge, then we would be powerful. Figuring that out 
is part of the challenge in IA.PHOTO: HEILTSUK NATION / KYLE ARTELLE
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Power is a necessary topic to address as we look at our responsibilities in terms of title and jurisdiction. 

In 2017, the prime minister committed Canada to renewing a proper Nation-to-Nation relationship through 
a process he referred to as reconciliation.  The Truth and Reconciliation Commission has begun to define 
this process of reconciliation, as did the Royal Commission on Aboriginal Peoples (RCAP) in a lot of detail 
almost 25 years ago. There is nothing secretive about these processes, or what needs to be done to 
accomplish a Nation-to-Nation relationship or reconciliation. 

RCAP defined the relationship between Indigenous peoples and Canada in four phases:

• Phase 1: Pre-contact, in which for thousands of years and hundreds of generations, Indigenous 
peoples lived as sovereigns in their homelands in what are now called Canada and British Columbia. 
Every one of our Nations has a story like that of the Heiltsuk illustrated by Frank Brown. Every one of 
our Nations has our own form of Ǧviḷás, our own laws that emanated from ancient history, practice 
and exercise of authority. The Crown brought theirs over from Britain in the British North America Act, 
and now we have the challenge of sorting that out. Phase 1 was the two solitudes.

• Phase 2: Pre-colonial and colonial period, in which Britain was jostling with other colonial powers for 
colonial domination, and Britain made commitments to Nations to gain their favour. In the 1763 Royal 
Proclamation and the 1764 Treaty of Niagara, Britain committed to First Nations that their rightful 
authorities, their title and jurisdiction, would not be disturbed without their consent. 

• Phase 3: Confederation, when Canada began its process of denial and assimilation of Indigenous 
peoples, moving quickly away from the promises made in the Royal Proclamation and Treaty of 
Niagara. One of the first pieces of legislation passed in Canada’s Parliament was the Indian Act, which 
codified that process of denial and assimilation. 

• Phase 4: Now, as we try to figure out this process of reconciliation. 

Nation-to-Nation means meeting at an equal, government-to-government level. That is the challenge in 
front of us now. But the Crown continues to introduce new initiatives, like the BC Declaration on the Rights 
of Indigenous Peoples Act, which does not address Indigenous responsibility, authority and jurisdiction. 

Any legislation that will accomplish fair, predictable and efficient IA processes must recognize First Nations’ 
jurisdiction and establish a table for making government-to-government decisions. That means consent. 
First Nations must consent in order for activities to take place in their territory. 

The Crown has never recognized that we are equal as authorities and jurisdictions, and we must sort that 
out if we are to have certainty, clarity, or fair, predictable and efficient processes. We must recognize each 
other’s jurisdiction. We must recognize what the Supreme Court of Canada has said, that “we are all here 
to stay,”64 and that we must find ways to co-exist. 

The standard of consultation and accommodation is based on an assumption of superiority and inferiority. 
The standard for governments dealing with each other at an equal level is consent. Lack of consent, lack of 
agreement, is veto, which is not a horrible term. It is a tough term, but it also reflects reality. 

Our elders tell us that everything we do must be done with ceremony. They tell us that ceremony is 
why we Indigenous peoples are still here today. What doing things in proper ceremony means is simply 
acknowledging that we are all in this together.

The IAA does not recognize our authority as Indigenous Nations. It does not recognize as a basis of 
relationship Indigenous law. All it has as its ultimate authority is the Minister, the Crown. Nations that 
choose to engage in the process should not abandon their responsibility and authority in doing so, should 
not subserve themselves to the Crown’s authority in the process. 

Indigenous peoples have prevailed before, and have done so in times of less recognition of Indigenous 
peoples. First Nations have asserted their jurisdiction in halting oil and gas development off BC’s coast, 
in protecting forests, and in land use planning on the north coast of BC. Through those processes, BC has 
accomplished what this Act is trying to, by recognizing Indigenous authority at an equal level.

64 Delgamuukw v British Columbia, [1997] 3 SCR 1010, per Lamer CJC at para 186 [Delgamuukw].
PHOTO: HEILTSUK MEDIA
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The ‘Walking on Two Legs’ approach 

to Indigenous-led assessment 

recognizes the reality of Indigenous, 

federal and provincial jurisdictions.
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3. FIRST NATIONS-LED ASSESSMENTS

Sunny LeBourdais, Director, Sunny LeBourdais & Associates:  
Respecting Indigenous Law and Building Capacity through Impact Assessment

Walking on Two Legs & Jurisdiction Considerations

The path towards Crown recognition of Indigenous jurisdiction has been long and hard-fought for 
many First Nations, especially given that most First Nations in BC do not have treaties with the Crown, 
combatting the doctrines of discovery and terra nullius through court battles, negotiated agreements, and 
direct action. Over the last 150 years those actions have evolved, and both Canada and British Columbia 
have improved their recognition of Indigenous jurisdiction. 

In BC, First Nations exist within a tri-judicial system, comprised of underlying inherent Indigenous 
jurisdiction, federal jurisdiction (“big Crown”), and provincial jurisdiction (“little Crown”). The interactions 
among those three jurisdictions are at the heart of the Nation-to-Nation relationship and must be clear in 
every aspect of IA.

The tri-judicial reality gives rise to the concept of Walking on Two Legs, the one leg being Indigenous 
peoples’ inherent, collective jurisdiction, and the other leg being Canada and BC jurisdiction as expressed 
through Parliament and the Legislature. Indigenous law and jurisdiction refers to the inherent roles and 
responsibilities Indigenous peoples hold. Other legal instruments, such as the UN Declaration at the 
international level, and Crown Aboriginal law, for example section 35 Aboriginal rights and title, exist 
outside of and separate from inherent Indigenous jurisdiction. 

Over time, there have been a number of different examples of recognition of Secwepemc jurisdiction. 
Since time immemorial the Secwepemc have had their Secwepemc Stseptékwll, or ancestral tellings 
and knowledge. Since colonization, the development of a number of different documents and events 
have articulated continued action by Secwepemc leadership to ensure full and respectful recognition of 
Secwepemc peoples’ inherent rights and responsibilities, such as the 1910 memorial to Sir Wilfrid Laurier, 
and more recently the 2012 Secwepemc Unity Declaration.

Historical documents clearly express jurisdiction, for example by referring to the stealing of lands and 
resources, and such statements as ‘being like brothers to one another,’ and ‘we will work together to 
be great and good.’ Nation-to-Nation relationships must exist between Canada and First Nations, and 
government-to-government relationships must exist between British Columbia and First Nations. 
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There are four levels or types of agreement that can give at least some recognition to Indigenous authority:

• Level 1: Consultation and accommodation agreements and plans, such as those used under CEAA 
2012 and CEAA before it;

• Level 2: Collaboration, maybe consensus on process, as was the approach set out under the former 
BC Environmental Assessment Act (EAA);

• Level 3: Shared decision-making and title agreements, as we hope will be the process under the new 
BC EAA and potentially even the IAA; and 

• Level 4: Shared decision-making and title as is demonstrated in New Zealand, for example through 
legal personhood. 

Case Study: SSN’s Project Assessment Process of the Ajax Mine

The Stk’emlúpsemc te Secwepemc Nation (SSN) is an ancestral governance body within the Secwepemc 
Nation. The SSN EA of Ajax was based on recognition of the laws and authority of the three orders of government 
(Secwepemc, Canada and BC), although the process was much different than that of BC and Canada.66 

SSN was able to negotiate a government-to-government agreement with British Columbia respecting an 
overarching framework with different collaboration plans, but Canada refused to enter into a collaboration 
agreement. 

The foundation of the SSN assessment was a panel comprised of Kw’séltkten, or family representatives of 
each of the 13 families of Skeetchestn and Tk’emlúps. The panel reviewed information, built experience 
and relationship with Pípsell (or Jacko Lake), the proposed mine area, and developed land use objectives 
and recommendations that went to the joint leadership council. 

The assessment was founded on Secwepemc law. The law that is specifically connected to the area is 
the Trout Children telling, which is grounded in and around Jacko Lake (i.e., Pípsell in Secwepemctsín) 
and speaks of the water world, earth world and the sky world, and the relationship between that entire 
interconnected area. In that area there is a special law (X7ensq’t) that in order to enter, you need to pay 
respect and blacken your face, and if you do not, the land and the sky will turn on you. 

There are a few areas within the Secwepemc Nation that have special laws connected to them, and the 
Trout Children became a large part of the process and grounded the panel in its work. For example, the 
Pípsell report format followed the Trout Children telling, starting in the earth world, going down into the 
water world, and then coming back up into the sky world. In this way, the Trout Children telling informed 
many different aspects of the assessment process. 

The process was also very much connected with the land. For as many meetings as the panel held 
inside, they also held meetings in Pípsell so that the whole process was considerate of Walking on Two 
Legs, including through both written and oral knowledge, and through the use of both English and 
Secwepemctsin. The Walking on Two Legs approach informed the design, implementation and operation 
of the assessment process and throughout it, the Secwepemc strove to not integrate or incorporate the 
two worldviews together, but rather respect each as different ways of knowing. 

Ultimately, the panel developed a series of land use objectives that they believed were consistent 
with the Trout Children telling, which they told to the joint leadership council, who fully endorsed the 
recommendations and rendered the Pípsell decision. The Secwepemc had to ensure that decision, which 
was to say “no” to the project, was respected not only within their Nation, but also in other Nations and by 
Canada and BC. 

The Secwepemc decision preceded the decisions of Canada and BC, which also rejected the project. 
Canada and BC’s decisions were very much made inside the ‘black box,’ with no Secwepemc insight into or 
preparation for the decisions. Ultimately, the Crown decisions are still something that looms over Nations. 

Walking on Two Legs can be used to ground individuals as they consider how to apply Indigenous 
knowledge and seek to have recognition of Indigenous jurisdiction. It is also critical to have clear lines 
of communication not only within project teams, but also to leadership and the broader community. 
Capacity is one of the biggest challenges. Capacity to negotiate with government is critical to decision-
making, as is capacity to conduct the assessment and build teams who can conduct the EA and Walk on 
Two Legs. 

The Qwelminte Secwepemc TeamSku7pecen Intern Program has begun to address the issue of capacity 
building. The Qwelminte Secwepemc (QS) is a collective of seven Secwepemc signatories in the southern 
Secwepemc Nation, who uphold their role with the Divisions, or Campfires, of the Secwepemc Nation. 

The QS is founded in Secwepemc law, in particular the Story of Porcupine, a telling of the need to bring 
together Chief Elk and Chief Swan to work together for the betterment of all people. The TeamSku7pecen 
Intern Program is an internship program for university students that gives those students the Walking on 
Two Legs experience with both western and Indigenous knowledge. 

The program has had two cohorts, and has celebrated its Sku7pecen graduates through an intern 
celebration event. The QS has situated itself as a teaching institute as well as a government-to-government 
negotiation body, and is building the next generation of practitioners from the elementary through to 
university levels.67 

66 For more information, see www.stkemlups.ca. 67 For more information see www.qwelminte.ca. 
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Xalek/Sekyu Siyam, Chief Ian Campbell, Squamish Nation, Hereditary Chief/
Elected Councillor: Squamish Nation Independent Environmental Assessment

The Squamish Nation amalgamated in 1923. It has undertaken its own land use planning, the Xay Temixw 
Land Use Plan, and designated 50,000 hectares as what in English can be referred to as conservancies. This 
process went hand in hand with the acquisition of a tree farm license, resolving a lot of the conflict arising 
due to mismanagement of old growth forests, protecting approximately 8% of Squamish territory while 
taking on over 200,000 hectares of forest license area. 

The Squamish Nation communicated to the provincial government that it was not asking for permission 
but rather asserting its authority over its lands, and entered into a Phase II of land use planning that was 
site-specific and identified culturally and spiritually important areas, such as river systems, village sites and 
areas held sacred to the Squamish people. Many of those areas have been destroyed over the past two 
centuries by colonial expansion and Squamish needed to take unambiguous corrective action through 
land use planning. 

Squamish developed protocol agreements with neighbouring First Nations to foster cooperation rather 
than competition. 

The Woodfibre LNG and Fortis Gas EA was conducted pursuant to three impact benefit agreements, one 
each with Woodfibre, Fortis and BC, and pursuant to a legal agreement with the proponent. It was an 
opportunity to forge better awareness and increase Squamish capacity to manage industrial projects. The 
Squamish Nation imposed 25 legally binding conditions on the project, some of which are imposed on 
Woodfibre, some on Fortis, and some on BC. 

The assessment has continued to move Squamish Nation away from a position of consultation and into 
one of consent, and resulted in Squamish management planning for the life of the project, procurement 
opportunities and impact benefit agreements. It was important for the Squamish Nation to position itself 
as a regulator, and assert its jurisdiction and authority, including through obtaining amendments to the 
federal and BC assessment decisions. 

There are many gaps in the Crown assessment that First Nations should consider. First, western authorities 
have removed spiritual and cultural values from their vocabularies. They do not put weight on cultural and 
spiritual values as Squamish Nation does. Second, the Squamish EA had to look at cumulative effects and 
the revitalization of Howe Sound, and how impacts on Howe Sound impact other Nations’ overlapping 
territories. The LNG project is located on a brownfield, which is also a village site. The Squamish Nation did 
not want to go cap in hand to the BC and federal governments, but rather take corrective action. 

Marine use planning is also important, building off the successes of previous land use planning and 
drawing on others, such as environmental groups, as resources. The Nation also looked at the global 
context, particularly though an economic feasibility study. It was a quasi-independent assessment as 
opposed to a joint or substituted assessment. That decision was made in light of the Nation’s internal 
capacity to structure and manage an assessment and required extensive internal communications among 
its members, including by defining Squamish Nation values. 

Identifying mitigation measures was important to reduce risks, and the Squamish Nation ensured it 
controlled the consultation record. It outsourced some studies and retained help with scoping, and ensured 
that benefits would go back into the community, such as through employment and career opportunities. 

The Nation opted for an approach that filled in the gaps in addressing cultural and spiritual values. 
Squamish peoples have a unique relationship with the land that is not reflected by settler society, which 
operates with a gold rush mentality. They enforced their status as an authority, working directly with 
the proponent as well as in collaboration with other orders of government to move toward an era of 
reconciliation. Doing so allowed greater access to resources, which helped the Nation navigate Nation-to-
Nation negotiations. 

The development of Squamish Nation tools was based on Squamish Nation rights and title. Colonization was 
a process of marginalization and alienation, and asserting authority over IA is a part of a process of incremental 
Nation rebuilding. Effective community engagement and mobilization are imperative, as is pairing traditional 
knowledge with western management. The process entailed consultation with upstream Nations, including 
by looking at the fracking of natural gas. They had to understand the global context, explore value alignment 
with the federal process, and inform Canada how the Nation wished to exercise its authority. 

PHOTO: JAMES WHEELER
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Canada’s role in supporting Squamish authority is important. Canada must recognize that Squamish 
territory is not a free and vacant land, but that Squamish retains its rights and title and the government of 
Canada does not have a veto power to issue rights to third parties without Squamish consent. 

Squamish Nation has been alienated and marginalized from decision making and economic prosperity. 
It has taken many generations of effort to redefine relationships with other orders of government, and 
Squamish Nation is now entering into a post-colonial era in which the standards of the UN Declaration 
and reconciliation must be adhered to. Industrial projects can be supported by First Nations on the basis 
of their own decision metrics, with strong legal remedies. Collaboration with proponents can yield greater 
results and certainty. Long term benefits can be actualized based on critical thresholds in different stages 
of assessment and decision-making processes, and First Nations oversight and participation can improve 
the balance of environmental stewardship and economic interests. 

Long-term contracting, procurement and careers can empower First Nations citizens to move beyond 
trauma and poverty. First Nations’ consent de-risks projects, and quality projects with quality proponents 
within appropriate areas can be found.

4. THE UN DECLARATION ON THE RIGHTS OF  
     INDIGENOUS PEOPLES

Doug White, QC, Kwulasultun, Barrister and Solicitor: UN Declaration on the Rights 
of Indigenous Peoples and Consent in Impact Assessment

The UN Declaration is one of the most important recent developments in Aboriginal and Indigenous law. 
The Royal Proclamation of 1763 included recognition of the right relationship between Indigenous peoples 
and the Crown and the reservation of the landscape for Indigenous peoples until a proper relationship was 
created. The common law doctrine of continuity also recognized pre-existing Indigenous legal regimes and 
land rights. Both the Proclamation and the doctrine informed the recognition of Aboriginal title so that 
when the Crown wanted to access coal in Snuneymuxw territory, it did not do so until it had negotiated 
a proper relationship with the Snuneymuxw people through the Snuneymuxw Treaty of 1854. The Treaty 
reflected early recognition by settler society of the need to obtain Indigenous consent. 

In that way, where we need to go is where we once were. The Crown quickly shifted away from that 
approach of recognition, to one based on the perception that the Crown is the sole decision-maker about 
the landscape, one based on a denial of Aboriginal title or consent. This shift was based on the premise 
that the Crown is unconstrained in its decision-making from any concern about Aboriginal rights or title. 
That has been the prevailing pattern since the late 19th century. 

There is a long road back from denial to recognition. The 2004 Haida Nation case68 was a major milestone 
in the recognition of Indigenous decision-making authority. In it, the Supreme Court of Canada agreed that 
Crown decision-makers cannot simply ignore Aboriginal title in its decision-making, and confirmed the 
duty to consult with Indigenous peoples when making decisions that impact Aboriginal rights or title. The 
case fundamentally changed relations between Indigenous peoples and the Crown. Before, we were not in 
the room; now, we are in the room. 

However, the Court in Haida Nation held that there is only one decision-maker, which is the Crown. The 
Court found that after consulting with Indigenous peoples, the Crown could make its decision without 
recognition of Indigenous decision-making authority. 

Importantly, the UN Declaration is the opposite of that notion. At its core is the notion that Indigenous 
peoples have the right to self-determination, self-government and autonomy. An outcome of that first 
order idea is that there needs to be free, prior and informed consent (FPIC) to state decisions that affect 
Indigenous peoples. The UN Declaration says something very similar to what the Supreme Court of 
Canada said in Tsilhqot’in Nation,69 which is that we need to embrace the idea of Indigenous consent. 

68 Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 (CanLII), [2004] 3 SCR 511.
69 Tsilhqot’in Nation v British Columbia, 2014 SCC 44 (CanLII), [2014] 2 SCR 257.
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Also, the UN Declaration contains a powerful theme of redress for any dispossession of lands, territories or 
resources by the state. Article 3 recognizes the right to self-determination, while Article 4 sets out what that 
means in terms of the right to autonomy and self-government. Article 8 requires states to provide effective 
mechanisms for the prevention and redress of dispossession of Indigenous peoples from their lands, 
territories or resources, and Article 10 recognizes the need for FPIC prior to Indigenous peoples’ relocation 
from their lands, and just and fair compensation where relocation happens. 

Article 18 recognizes Indigenous peoples’ right to participate in decision-making and develop institutions 
with regard to that decision-making. Article 28 is another redress article, holding that Indigenous peoples 
have the right to redress, including restitution, and when that is not possible just, fair and equitable 
compensation for lands, territories or resources damaged, taken or otherwise affected without their 
consent. Article 29 is an important statement about protection of the environment, and Article 32 is often 
referenced as the foundation of FPIC. However, this provision does not stand by itself – it only makes sense 
in light of Articles 3 and 4, which talk about self-determination. Article 32 requires states to consult and 
cooperate in good faith in order to obtain FPIC. 

In the 2014 Tsilhqot’in Nation case, the Supreme Court of Canada confirmed the need for governments 
and others to obtain the consent of Indigenous peoples prior to making decisions about Aboriginal title 
land. The Court held that “if the Crown begins a project without consent prior to Aboriginal title being 
established, it may be required to cancel the project upon establishment of the title if continuation of the 
project would be unjustifiably infringing.”70 This statement is an important reflection by the unanimous 
Supreme Court of Canada about the implications of failing to achieve consent. 

Crown discussions and processes continue to reflect a mindset that ministerial decision-making is the only 
decision. But the Tsilhqot’in decision highlights the risk to proponents of proceeding without the consent 
of Indigenous peoples. It is that kind of risk – the risk of project cancellation – that may have caused Kinder 
Morgan to step away from its Trans Mountain Pipeline project. 

Because of this risk, the Crown ought to want to get to consent sooner rather than later. The BC EAA 
introduces a new innovation in provincial Crown law requiring the consent of Indigenous Nations on treaty 
lands and in areas subject to agreements requiring consent. It is not an automatic right of Indigenous 
groups to consent, but it does create a path for getting there. 

Also, the BC Declaration on the Rights of Indigenous Peoples Act (DRIPA) includes a similar provision 
respecting decision-making agreements between the provincial government and Indigenous governing 
bodies (notably, there is not a similar provision in the federal Bill C-15).

70 Ibid at para 92.
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The federal IAA, unlike the BC EAA, is silent on consent. It includes deeper participation for Indigenous 
peoples if they have a treaty or self-government agreement, or a negotiated agreement for the purposes of 
the IAA. However, there is no mechanism for consent, and the law only recognizes the Minister or Cabinet 
as decision-makers. It does not embrace the UN Declaration, and does not embrace Indigenous decision-
making. However, there may be opportunities under it for Indigenous peoples to occupy the field. 

The federal Bill C-15 (United Nations Declaration on the Rights of Indigenous Peoples Act),71  if enacted would 
require the government of Canada to take all necessary steps to make sure that the laws of Canada are in 
alignment with the UN Declaration. Brining the IAA into compliance with the Declaration may be challenging. 

The IAA provides an enhanced approach to the Haida notion of consultation, but fails to recognize that 
Indigenous peoples have a say. We need to be able to bridge that reality of two or multiple decision-
makers by bringing about a paradigm of consent-based decision-making. Bill C-15 is concerning because 
the strongest language is in the preamble, and the other strong language is in interpretive provisions only. 
The work of taking all measures necessary, in consultation and cooperation with Indigenous peoples, 
to ensure that the laws of Canada are consistent with the UN Declaration represents enormous work. 
Nonetheless, if Bill C-15 passes changes to the IAA should be a priority for bringing Canada into compliance 
with it. 

71 https://parl.ca/DocumentViewer/en/43-2/bill/C-15/first-reading. 

Stacey M. Edzerza Fox, Lawyer, Morgan & Associates: UN Declaration on the Rights 
of Indigenous Peoples and Consent in Impact Assessments

We need to change the paradigm, change the language we use if we are to change the narrative around 
the evolving landscape in which we are working. The UN Declaration does not create new rights and is not 
merely “aspirational.” It reflects decades of hard work of Indigenous peoples at the international level, and 
embodies pre-existing, binding, international human rights standards and customary international law in 
an Indigenous context. 

Canada has fully adopted the UN Declaration and has committed to “fully implement [it] without 
qualification,” while BC is the first jurisdiction in Canada to adopt it in law. The UN Declaration explicitly 
affirms the cross-cutting standard of Indigenous Peoples’ inherent right to self-determination and 
self-government and the related standard of FPIC. Consent does not stand on its own, but rather is an 
important mechanism for operationalizing, and is a function of, self-determination. Viewing it as such, it 
is easy to see the shortcomings in Crown legislation and policies. Articles 19 and 32, respecting FPIC, are 
particularly important in the context of impact assessment. 

BC was the first jurisdiction in the western hemisphere to pass UN Declaration legislation, which it did 
through DRIPA. It was passed without objection in the legislature on November 29, 2019. DRIPA affirms the 
application of the UN Declaration to the laws of BC without delay, and commits BC, with Indigenous peoples 
in BC, to take all measures necessary to ensure that provincial laws are consistent with the Declaration. It 
provides a new statutory basis for BC to enter into decision-making and consent-based agreements with 
Indigenous governing bodies. It does not make the exercise of consent contingent on an agreement with the 
Crown or limit the scope, applicability or implication of Indigenous consent in any way. 

In 2018, prior to DRIPA coming into force, the provincial government embarked on an EA revitalization 
process, which included an engagement process with First Nations and stakeholders. That process included 
engagement with FNEMC and the First Nations Leadership Council. The resulting new EAA is arguably a better 
statute overall than the previous law, although it has some shortcomings. It does not expressly implement 
the UN Declaration, but rather states that a “purpose of the EAO” is to support reconciliation, including by 
supporting the UN Declaration’s implementation, recognizing the inherent jurisdiction of Indigenous Nations 
and their right to participate in decision-making, collaborating with Indigenous Nations consistent with the 
UN Declaration, and acknowledging Indigenous peoples’ section 35 rights. These are important points, but 
they are framed not in terms of the legislation requiring these actions.

The EAA provides for Indigenous-led assessment of effects on Indigenous Nations and rights where 
Indigenous Nations provide notice that it intends to assess such effects, as well as for substitution and 
cooperation agreements. However, the provincial Minister retains sole authority over the ultimate decision. 
First Nations sought to have the EAA establish consent as a precondition to project approval. However, the 
Act establishes two streams for consent: it is required if it is already required by treaty or other agreement 
with BC, but if no treaty or agreement exists, it simply provides opportunities for consensus-seeking, while 
allowing the Minister to approve projects despite a lack of consent. 

PHOTO: TYLER BATTY
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Dispute resolution is available at various decision-points in the process. The Minister must “offer to meet” 
with First Nations in order to “attempt to reach consensus” if their ultimate decisions differ, and must 
provide reasons if the decision is to approve the project despite a lack of consent.

An EAO policy document, “Guide to Consensus Seeking Under the EAA,” reinforces the notion that there 
are “two streams” of consent, and implies consent is contingent on having a treaty or agreement. The 
document promotes a view of consent consistent with the outdated legal approach to consultation and 
accommodation and acts to strengthens the EAO’s consultation record. It focuses on whether consent 
is free, prior, and informed rather than on whether the First Nations’ decision is respected, and frames 
consent as a process that may be fulfilled by “seeking consensus” throughout the EA. 

If passed, the federal Bill C-15 would confirm the application of the UN Declaration to Canadian law 
without delay, affirm the Declaration as a human rights instrument, provide a framework and oversight 
for implementation of the UN Declaration, and require Canada to take all measures necessary to ensure 
Canada’s laws are consistent with the UN Declaration.

Both DRIPA and Bill C-15 require the respective governments to develop and implement action plans for 
implementing the UN Declaration. Federally, that action plan must be developed within three years, raising 
debate about why that plan might take so long. 

The preamble of the IAA notes a commitment to implement the UN Declaration, but fails to mention its 
implementation in the body of the Act. It lists cooperation with Indigenous peoples as a purpose, but 
similarly does not refer to consent in any substantive provisions. The Act has some cooperation tools 
that may support Indigenous decision-making, such as in the planning phase, or through substitution, 
delegation or joint assessments, but those tools are at the discretion of the Minister, are not available for 
energy projects, and do not require Indigenous decisions to be respected. Additionally, Indigenous-led 
assessments, studies and land-use plans are merely “factors” to consider in IAs, and joint assessments and 
substitution are limited to those Indigenous groups with assessment authority conferred under a treaty, 
self-government agreement or statute (i.e. recognition of Indigenous jurisdiction is conditional on an 
agreement with the Minister). 

Final decision-making authority cannot be delegated or substituted, and the IAA does not require the 
Minister or Cabinet to consider Indigenous Nations’ granting or withholding of consent in making their 
decision of whether a project is in the “public interest.” IAA policy and guidance interpret consent as 
a process rather than an outcome, describe consent as merely a factor to consider, and characterize 
opportunities for consultation and dialogue as aligning with the UN Declaration in that they aim to secure 
FPIC. The guidance also conflates consent with the duty to consult – requiring alignment with the 2011 
federal guidelines on the duty to consult, and refers to the spectrum of consultation based on a Nation’s 
strength of claim. 

These laws and policies have raised the concern among some that the BC and federal governments 
are minimizing and diminishing the meaning of consent through domestic interpretation of the UN 
Declaration that are moulded to fit existing Canadian legal concepts, such as the common law duty 
to consult and concept of justified infringement. Such diminishment undermines the UN Declaration 
and the point of DRIPA and C-15, and causes conflicting standards that will inevitably lead to tension in 
implementing assessment legislation. Canada and BC need to ensure their laws are consistent with the UN 
Declaration, not the other way around.

PHOTO: DECHENLA
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Consent is a substantive right. The UN Declaration affirms the rights of self-determination and self-
government, which are operationalized through decision-making and consent. The UN Expert Mechanism 
on the Rights of Indigenous Peoples is clear that: “The duty of the State to obtain indigenous peoples’ FPIC 
entitles indigenous peoples to effectively determine the outcome of decision-making that affects them, 
not merely a right to be involved in such processes… Hence, the duty to obtain the FPIC of indigenous 
peoples is not only a procedural process but a substantive mechanism to ensure the respect of indigenous 
peoples’ rights.”

The rights enshrined in the UN Declaration are intertwined and interrelated. It is not a menu of options that 
BC and Canada may choose from; it is a full package. 

In an ideal world, the federal and provincial governments would amend the IAA and EAA to align with the 
UN Declaration, for example by revising the IAA’s definition of “Indigenous jurisdiction” so that recognition of 
jurisdiction is not conditional on a Crown decision, and to ensure that it requires consent and that consent is 
not weighed against the public interest factors, and by revising the EAA to remove the two steams of consent 
and ministerial authority to allow a project to proceed despite an explicit withholding of consent. Overall, the 
legislative process must be decolonized, as colonial laws will not achieve reconciliation. 

Barring legislative amendment, the spirit, intent, requirements and standards of the UN Declaration must 
be applied to the interpretation of the EAA and IAA regimes to support Nations in self-determination and 
self-governance, which are operationalized through the mechanisms of decision-making and consent. 
For example, authorities should amend their policy and guidelines to shift the focus of consent from a 
procedural consultation right (with excess discretion to Crown decision-makers) to a substantive human 
right (the function of self-determination and self-governance). 

Additionally, the federal and BC governments should issue policy and guidelines for interpreting their 
legislation in a manner consistent with the standard of consent. DRIPA and Bill C-15 have begun the work 
of recognizing the rights and authority of Indigenous peoples. Other legislation must do the same. We have 
merely opened the door and begun to step through it, but we have a lot of work to do still. 

If a First Nation decides not to approve a project, there is no reason why Crown decision-makers cannot 
respect that decision. However, the IAA process appears aimed at asking not whether projects should 
proceed, but how. That approach is inconsistent with the notion of self-determination and consent, as 
First Nation communities view decision-making through the lens of sustainability and risk. It will be a 
challenge to bring those two worldviews together, but we are strides ahead of where we were just a couple 
of decades ago.
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The UN Declaration is not a menu 

of options from which to pick and 

choose. The rights enshrined in it 

are a full package.
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5. DISPUTE RESOLUTION

Jessica Clogg, Executive Director and Senior Counsel, West Coast Environmental 
Law: Dispute Resolution

Western dispute resolution often occurs within the context of the courts, so that anything outside the 
courts is considered alternative dispute resolution (ADR). While the term alternative dispute resolution 
does not occur in the BC EAA or the federal IAA, and tends not to be used in the context of Indigenous 
peoples and environmental impact assessment, that conceptualization of dispute resolution is often in 
lawyers’ minds when they hear the term. 

Often when people hear the term dispute resolution they think about people coming together at a table 
with a neutral third party to attempt to reach agreement. For example, facilitation to help hold space to 
reach agreement, or mediation to help guide the parties to an agreement or shuttle diplomacy. What 
is often said when looking at this type of ADR is that the power of the parties involved is tied to their 
alternatives outside of the process. For example, if there is a court case, or a party has been able to build 
power outside of the courts, it may be able to bring the other party to the table to negotiate an outcome. 
If there is a commitment or requirement to reach consensus, it is said that this type of dispute resolution 
process has the potential to equalizes power between the parties.

However, formal power does still matter. If the ultimate decision ultimately rests with one party, there is a 
power imbalance despite a stated intention to reach agreement. 

Nor is Western practice the only perspective on dispute resolution, or even the main one in the context 
of Indigenous peoples and EIA. Indigenous legal orders have proven, established dispute resolution 
processes that have been used for a very long time. Thus, while “dispute resolution” may bring up ideas 
associated with Western legal conceptions, that is only a partial view. 

It is also important to remember that dispute resolution is not separate from other aspects of governance 
arrangements. “Getting the rules right,” “who decides” and “dispute resolution” all function together. ‘Getting 
the rules right’ may refer to the presence of a land use plan that is given effect in both Indigenous and 
Crown law, or co-developed legislation that sets out the rules of the game in a way that is respectful of both 
Indigenous and Crown legal orders. ‘Who decides’ may refer to the question of whether there are broader 
governance arrangements in place, or whether the Crown continues to assert sole decision-making authority, 
as well as to the question of whether there is sufficient information to inform a decision. Processes and 
decisions must be sufficiently resourced, as well as informed by western and Indigenous science. 

Dispute resolution processes need to be recognition- and consent-based. Recognition-based means 
processes must be grounded in recognition of inherent Indigenous title, rights and jurisdiction, and 
Indigenous legal processes. Consent-based means that dispute resolution processes should uphold 
Indigenous decision-making authority rather than simply inform Crown consultation processes. They 
must also be voluntary and non-binding. Consent-based decision-making may be joint (such as when 
a co-management body with equal Indigenous and non-Indigenous representation is empowered to 
make a decision), parallel (in which approval from both parties is required), or made with recognized sole 
authority. Dispute resolution is particularly important for parallel decision-making, which is the default 
decision process under the IAA, due to the potential for parties making different decisions. 

Dispute resolution must be informed. Dispute resolution practitioners should have cultural, legal and technical 
experience and capacity to assist the parties, and at a minimum have the capacity to hold ethical space that is 
informed by both Indigenous and western ways of knowing. It is also critical that the parties have the power to 
retain experts or obtain other evidence or analysis to assist them in addressing their dispute. 

In summary, dispute resolution in the context of IA must be shaped by Indigenous legal processes, involve 
their authoritative decision-makers, and uphold Indigenous legal standards. In that regard, Indigenous 
Nations can look to their stories, language, and natural law in terms of who should be involved in 
decisions, the processes to follow and standards to apply. Guidance from knowledge-holders needs to be 
front and centre, for example, when deciding when to move into dispute resolution, and how. 

BC’s new EAA provides for dispute resolution at certain points in the assessment process. It provides 
for dispute resolution respecting who is a “participating Indigenous nation,” on the question of early 
termination or exemption, the type of assessment (e.g., EAO or panel), the process order, the assessment 
report, and the Minister’s decision to grant or refuse an EA Certificate.

A number of details respecting dispute resolution under the EAA were left to regulation, such as the 
qualifications of dispute resolution practitioners, their powers, required consideration and timelines. Also, 
the question of resourcing for participation remains unresolved, as is the question of the secretariat or 
other support for dispute resolution processes.
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Federally, the IAA process is effectively silent on dispute resolution. However, the IAA does require 
consideration of Indigenous rights at a number of points, which may be instances where disputes could 
arise. For example, disputes may arise with respect to the Minister’s decision to designate a project 
for assessment, the Agency’s decision respecting whether a designated project should proceed to 
assessment, whether to appoint a review panel, during the IA, and when deciding whether the project’s 
effects are in the public interest. 

Challenges respecting dispute resolution under the IAA arise due to the Act’s rigid timelines, procedural 
barriers to recognition of Indigenous jurisdictions, and the absence of a tripartite agreement with BC and 
Canada. 

There are some opportunities for dispute resolution, however, especially in light of federal recognition 
of the inherent jurisdiction and legal orders of Indigenous Nations,72 and Bill C-15, the United Nations 
Declaration on the Rights of Indigenous Peoples Act. For example, the IAA requires the federal government, 
Agency and federal authorities to “exercise their powers in a manner that… respects the Government’s 
commitments with respect to the rights of the Indigenous peoples of Canada.”73 

There are also opportunities for government-to-government arrangements once Indigenous cooperation 
regulations are made under section 114(1)(e), which could set out innovative approaches to dispute 
resolution, specify points in the process where dispute resolution could occur, and set out basic processes. 

The Crown has indicated an intention to create an Indigenous engagement and partnership plan during 
the planning phase, to inform community-specific engagement and partnership. These plans may be an 
opportunity to make explicit provision for dispute resolution. The Agency has indicated an intention to use 
“innovative engagement practices that reflect the needs of communities and respect Indigenous cultures, 
traditions, customary laws and protocols,”74 so at least in theory there should be opportunity to discuss 
dispute resolution mechanisms. 

The Agency and other federal departments have also discussed frameworks for how collaboration or 
cooperation will happen in respect of IA broadly, which are also opportunities to discuss what will happen 
when parties do not agree, and the processes they will follow to resolve disputes. Additionally, agreements 
respecting substitution, delegation or joint assessments could and should address dispute resolution.

Whatever the process of dispute resolution used, what happens within dispute resolution relates to the 
options one has outside of the process. One of the biggest challenges is the absence of formal triggers for 
and recognition of dispute resolution in the IAA, meaning significant effort may have to be made in order to 
simply get the Crown to the table. A benefit of the explicit triggers under the EAA is that dispute resolution 
is a given. Indigenous Nations need not threaten to go to court, go to the media or otherwise leverage 
power to get authorities to come to the table – it is hardwired into the Act. 

The overarching shift needed under the IAA in order to make decision-making, including dispute 
resolution, function under the Act, is a commitment to uphold Indigenous self-determination and 
recognize Indigenous decision-making authority, and the ability and requirement to obtain consent. So 
long as the Crown continues to assert unilateral decision-making authority there will be an imbalance in 
any dispute resolution process. 

The UN Declaration establishes the minimum standard of consent, which is FPIC, an exercise of authority 
and self determination by an Indigenous people. Consensus is commonly used in the context of dispute 
resolution to refer to “reaching agreement.” Agreement can be used for a variety of reasons, but it may not 
embody the consent that the UN Declaration contemplates. To make consensus processes work, both 
parties’ authority and jurisdiction must be recognized. If one party, such as the federal Crown under the 
IAA, asserts sole authority to make a decision at the end of the day, then consensus-seeking does not get 
us as far as we need to go.  

72 Government of Canada, Principles Respecting the Government of Canada’s Relationship with Indigenous Peoples, https://www.justice.gc.ca/eng/csj-sjc/principles-principes.html. 
73 IAA, supra note 14, s 6(2). 
74 Impact Assessment Agency of Canada, “Policy Context: Indigenous Participation in Impact Assessment”:  
 https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/policy-indigenous-participation-ia.html. 
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Fair and effective dispute resolution 

requires Crown authorities to uphold 

Indigenous self-determination, recognize 

Indigenous authority and respect the 

requirement to obtain consent.
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Aaron Bruce, Kélts-tkínem, Squamish Nation, Aaron Bruce Law:  
Dispute Resolution in Impact Assessments

Provincial and federal approaches to Aboriginal rights and environmental impact assessment have largely 
been driven by the concept of consultation and accommodation, and by jamming consideration of 
rights into narrow technical processes, which has not worked well. Consultation and accommodation is 
essentially negotiation that has been mandated by the courts. 

More recently, both the BC and federal governments have adopted the UN Declaration and the standard 
of FPIC, meaning that the discussions have shifted to the question of consent in EIA, and how to resolve 
disputes. The need for dispute resolution in the context of IA arises due to the shift towards more consent 
and consensus-based processes. The federal government cannot hold sole veto. 

Disputes may arise between an Indigenous Nation and the federal or provincial government, or between 
Indigenous Nations. The threshold question of whether a project should be developed in a particular area 
must be decided among Indigenous Nations and the provincial and federal governments before a process 
is even triggered. If conceptually Indigenous Nation(s) are okay with projects proceeding, the next questions 
are whether the assessment met the Nation(s) standards and they are in a position to give informed consent. 
Nations may not be in a position to give that informed consent, particularly if the question of jurisdiction 
remains unresolved. A consensus process without recognition of jurisdiction is watered down. 

Types of settler dispute resolution include litigation, arbitration, mediation, facilitation and negotiation. 
Indigenous Nations may have different types of dispute resolution. 

Power is important in dispute resolution, and cannot be ignored. Who has the human and financial 
resources, whose laws are driving the resolution, and whose processes are used are at the root of concern 
with respect to power and trust. 

Processes also must be trauma-informed, as Sunny LeBourdais mentioned was the SSN EA of Ajax. 
Indigenous peoples have experienced significant traumas, including through residential schools, stolen 
lands and other harms. Processes can go sideways if the other party does not understand the existence 
and manifestations of trauma, and there is a lot of skill-building required to be trauma-informed. 

Litigation is first and foremost adversarial. It is also expensive, and a third party is the decision-maker. 
While decisions such as Delgamuukw75 and Sparrow76 were ultimately positive, they simply directed 
the Crown and Indigenous Nations to negotiate. Litigation and consultation ultimately benefit Crown 
governments, creating a power imbalance. Tribunals are becoming more common. Mediation and 
facilitation involve a third party and are more flexible, allowing the parties to co-design the process. What 
process will be followed under the EAA is not yet clear.

75 Delgamuukw, supra note 65.
76 R v Sparrow, 1990 CanLII 104 (SCC), [1990] 1 SCR 1075.
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Negotiation is the most common dispute resolution used in Canada for Indigenous rights disputes. It does 
not involve a third party, giving rise to some issues. As direct discussion it is very flexible, and the Supreme 
Court of Canada continues to direct parties to negotiate disputes respecting Indigenous rights. There is 
more room to incorporate Indigenous laws and processes within a negotiation, but the power imbalance 
and fairness is often unchecked. 

In Canada, dispute resolution is provided for in BC Treaty Final Agreements, the Specific Claims Tribunal, 
the Mackenzie Valley Environmental Impact Board, government-to-government agreements, and Nation-
to-Nation agreements. Australia has established a National Native Title Tribunal in legislation, which 
sends Indigenous claims to mediation or negotiation. However, it does not allow for the appointment of 
Indigenous tribunal members or build in Indigenous processes. 

New Zealand has established the Waitangi Tribunal to investigate Maori claims, which is comprised 
equally of Maori and non-Maori members, and equally of men and women. For each claim a panel of four 
is appointed, along with a Maori elder to ensure that processes follow Maori law and custom and ensure 
Maori protocol is followed. There is also redress for cultural and spiritual losses. The tribunal is a neutral 
gatekeeper, an important concept. However, the tribunal only makes recommendations to the Crown; its 
rulings are not binding. 

Another helpful example from New Zealand was a negotiation between the Crown and a tribal group 
respecting treaty settlement that would impact a neighbouring tribal group. That neighbouring group 
made a claim to the tribunal, which directed the parties to mediate the dispute and identify a mechanism 
to protect the rights and interests of both groups. There was a power imbalance and the process did not 
follow Maori protocol, so it failed, but people learned from their mistakes. In another case, a tribal group 
making a claim had subgroups with divergent views respecting the claim. The tribunal facilitated the tribal 
group’s ability to come together to make one unified claim. 

Principles for consideration in establishing dispute resolution processes are:

• Establish an independent, mutually-appointed dispute resolution authority to determine the validity 
and scope of the claim. The authority can serve to temper power imbalances, help foster trust, and 
oversee the process; 

• Remove power imbalances by recognizing land and resource rights and the need for fairness; 

• Design flexible processes and outcomes; 

• Include Indigenous laws and values in the conduct and design of processes, and consider including an 
Indigenous advisory council or elder to help interpret Indigenous laws; and 

• Ensure sufficient time and resources (human and financial) for the process. 

A dispute resolution tribunal similar to the Waitangi Tribunal could help resolve disputes. Of course, 
Indigenous peoples in Canada are not as homogenous as in New Zealand, but the tribunal nonetheless 
serves as a helpful model. 

Ultimately, bigger questions of jurisdiction must be resolved prior to participating in IA on a consensus 
basis. Without recognition of title and jurisdiction, the consensus process is watered down and you 
cannot get to consent. Dispute resolution within IA processes are too likely to be driven by the concept of 
consultation and accommodation, rather than consent, which is why the bigger question of whether the 
project should proceed at all [i.e., an early off-ramp decision] should happen before the assessment starts.   
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III. Solutions
The webinars described above raise a number of issues, but also 

many solutions. This section describes key solutions identified 

throughout this report. 

The list is not exhaustive. Further solutions – and further issues – 

must be explored and identified in partnership with Indigenous 

Nations and organizations in an iterative process that is 

respectful of Indigenous authority, rights and title, is conducted 

in ethical space, and that is consent-based.
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1. The federal Minister, Governor in Council and Agency must explicitly recognize the inherent 
jurisdiction, rights and authority of Indigenous Nations.  

The Impact Assessment Act perpetuates an erroneous and problematic assumption of the Crown 
as sole decision-maker and only recognizes Indigenous jurisdiction that is acknowledged under its 
own laws. The IAA must be amended to give full recognition to and respect for Indigenous peoples’ 
inherent laws and authority – including decision-making authority – with regard to their territories and 
in relation to impact assessment. 

2. The Governor in Council must enact Indigenous cooperation regulations that recognize the 
inherent jurisdiction of all Indigenous peoples, provide for fully-funded Indigenous-led 
assessment or co-developed cooperative assessment at the option of the Indigenous Nation, 
and apply the standard of free, prior, informed consent to IA decision-making.  

Whether or not the IAA is amended, the planned Indigenous cooperation regulations (listed on 
the Agency’s Forward Regulatory Plan) are a critical opportunity to recognize inherent Indigenous 
jurisdiction, and ensure respect for Indigenous peoples’ free, prior and informed decisions respecting 
projects and processes in their territories. The regulations should: 

a. Recognize all Indigenous peoples’ inherent jurisdiction and decision-making authority in relation  
 to impact assessment; 

b. Where applicable, confirm that “participating Indigenous nations” in the BC EA process are  
 jurisdictions for the purposes of paragraph (f)(ii) of the IAA definition of jurisdiction without the  
 need for an agreement under section 114(1); 

c. Require the Minister to enter into an agreement with any Indigenous governing body under  
 section 114(1) of the IAA if that Indigenous governing body requests such an agreement; 

d. Prescribe the period of time within which the Minister must enter into an agreement described in  
 paragraph (c), extendable only at the request of the Indigenous governing body that has   
 requested the agreement;  

e. Provide for fully funded, Indigenous-led assessment or co-developed cooperative assessment at  
 the option of an Indigenous jurisdiction, and require all federal authorities to recognize   
 and respect Indigenous-led assessments in IA processes and decision-making; 

f. Provide for principles to inform cooperative assessment, including the principle that IA processes  
 be co-developed and occur in ethical space, in recognition of the need to uphold Indigenous law  
 and knowledge; 

g. Provide for principles that apply in relation to co-governed IA decision-making, and in particular,  
 that the Minister or the Governor in Council, as the case may be, may not make a determination  
 that the effects of a project are in the public interest without first obtaining the free, prior,   
 informed consent of all affected Indigenous Nations and Indigenous governing bodies; and 

h. Provide for voluntary dispute resolution processes at key stages throughout federal IAs, which  
 are grounded in recognition of inherent Indigenous title, rights and jurisdiction, and which  
 uphold Indigenous laws and legal processes. These stages may include: 

 i. the Minister’s decision to designate a project for assessment under section 9,  

 ii. the Agency’s decision respecting whether a designated project should proceed to   
  assessment under section 16(1),  

 iii. the notice of commencement issued under section 18(1) and any documents issued   
  with that notice,  

 iv. the decision to appoint (or not) a review panel,  

 v. any substitution or delegation decisions,  

 vi. the publication of the assessment report, and  

 vii. when deciding whether the project’s effects are in the public interest.

3. The federal and BC ministers must enter into a tripartite agreement with the First Nations 
Leadership Council. 

The bilateral BC-Canada Cooperation Agreement ignores Indigenous authority and risks perpetuating 
conflict through its failure to recognize the jurisdiction and decision-making authority of First 
Nations in BC. Like the Indigenous cooperation regulations described in #2, the tripartite agreement 
should ensure that the full cost of First Nations’ engagement and assessments are provided for, and 
provide for substitution and delegation to First Nations authorities, as well as joint assessment. It 
should contain a commitment, process and principles to ensure adequate funding is provided for 
First Nations follow-up and monitoring related to approval conditions. It should also establish the 
principles and standards for seeking and respecting FPIC, and provide for dispute resolution at various 
stages of assessments and decision-making. Importantly, the tripartite agreement must recognize 
First Nations’ inherent jurisdiction and, absent amendments to the IAA as described in #1, their legal 
jurisdiction for the purposes of the IAA through their powers and duties prescribed under the EAA. 

4. The Minister must amend the Information and Management of Time Limits Regulations to require 
the Agency to suspend a time limit upon the request of an Indigenous authority, and to allow for 
the carrying out of any of the matters referred to in #2, above. 
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5. Enact cost recovery regulations that require the Agency to ensure that Indigenous groups’ full 
cost of engagement in IAs, and Indigenous-led assessments of designated projects, is funded.  

The regulations should also minimize any application and reporting obligations, allow full flexibility to 
Indigenous groups in how they use the funds, and prescribe the roles of the Agency and proponents 
in providing that funding. Full funding must be provided for all costs associated with engaging in 
federal IAs, leading Indigenous IAs, and delegated processes. Also, to ensure funding for pre- and 
post-assessment processes, the Regulations should establish a requirement, process and principles to 
ensure adequate funding is provided for First Nations preparation for assessments, and their follow-
up and monitoring related to approval conditions.

6. Enhance the Indigenous Capacity and Support Program to increase maximum funding amounts, 
reflect Indigenous governance structures, and provide greater flexibility.  

The Indigenous Capacity and Support Program is welcome. However, under the program Nations will 
still struggle to hire and retain staff and build capacity, knowledge and training within the community. 
Increasing funding amounts, allowing for long-term funding carry-over, and allowing Nations to decide 
how funds are spent will better reflect a government-to-government relationship and enable FPIC.

7. Ensure that consideration of Indigenous knowledge in federal IAs is rooted in recognition of and 
full respect for Indigenous laws, authority and protocol.  

Indigenous knowledge cannot be understood as information separate from governance and relation 
with the land, as western science is. For IAs to be based on and respect Indigenous knowledge, IAA 
policies, guidance and practice must acknowledge and uphold Indigenous knowledge as flowing 
from and forming a part of Indigenous peoples’ stories, cultural practices, languages and laws, which 
have arisen out of thousands of years and hundreds of generations of sustainable co-existence with 
the land. Considering Indigenous knowledge first requires respect for Indigenous authority through 
Nation-to-Nation and government-to-government decision-making processes.

Indigenous cooperation regulations must 

recognize the inherent jurisdiction of 

Indigenous peoples, provide for fully-funded 

Indigenous-led or co-developed assessment, 

and apply the standard of FPIC.
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Resources
Frank Brown, Hereditary Chief: Indigenous Knowledge in Impact Assessments:  
https://drive.google.com/file/d/1Kc35kk43m6Ebdn7xL8U6UDtJuSckJzq3/edit

Aaron Bruce: Dispute Resolution in Impact Assessments:  
http://fnemc.ca/wp-content/uploads/2015/07/Aaron-Bruce-DR-Presentation-Winter-2021.pdf 

Xalek/Sekyu Siyam, Chief Ian Campbell, Squamish Nation, Hereditary Chief/Elected Councillor:  
Squamish Nation Independent Environmental Assessment:  
http://fnemc.ca/wp-content/uploads/2015/07/Ian-Campbell-Winter-2021-IAA-Webinar-presentation.pdf 

Jessica Clogg, Executive Director and Senior Counsel, West Coast Environmental Law: Dispute Resolution: 
http://fnemc.ca/wp-content/uploads/2015/07/Jessica-Clogg-2021-FNEMC-Presentation-on-DR.pdf 

Stacey Edzerza Fox: UN Declaration on the Rights of Indigenous Peoples and Consent in Impact Assessments:  
http://fnemc.ca/wp-content/uploads/2015/07/SFOX-Presentation-for-FNEMC-Webinar.pdf 

Nicole Kapell: Capacity Funding for Impact Assessment Participation: http://fnemc.ca/wp-content/
uploads/2015/07/Nicole-Kapell-FNEMC-Winter-2021-Webinar-1-Capacity-Presentation.pdf 

Sunny LeBourdais: Respecting Indigenous Law and Building Capacity through Impact Assessment:  
http://fnemc.ca/wp-content/uploads/2015/07/2021.02.10-FNMPC-presentation.final_.pdf 

Bruce Muir: Financial Implications and Resources for Indigenous Peoples in Federal Impact  
Assessment Processes:  
http://fnemc.ca/wp-content/uploads/2015/07/Bruce-Muir-Financial-Implications-of-IA-for-FN-FNEMC-r.pdf 

Angel Ransom: Capacity Funding for Participation in Impact Assessments: http://fnemc.ca/wp-content/
uploads/2015/07/Angel-Ransom-FNEMC-Winter-2021-IA-Webinar-1-Capacity-Presentation.pdf 

Miles Richardson, Indigenous Knowledge in IA: https://www.youtube.com/watch?v=g74NfDTnx38  
(minute 43:15) 

Doug White, QC, Kwulasultun, Barrister and Solicitor: UN Declaration on the Rights of Indigenous Peoples 
and Consent in Impact Assessment:  
http://fnemc.ca/wp-content/uploads/2015/07/Doug-White-FNEMC-IAA-Webinar-Presentation.pdf 

First Nations Energy and Mining Council, Impact Assessment Act: Overview of Key Changes and 
Implementation Needs:  
http://fnemc.ca/wp-content/uploads/2015/07/Impact-Assessment-Act-Backgrounder.pdf

First Nations Energy and Mining Council, Winter 2021 Impact Assessment Webinars:  
http://fnemc.ca/resources-2/ 
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